THE 


INSURANCE LAW JOURNAL 





Vou. VIII. JULY, 1879. No. 7 





DIGEST OF DECISIONS 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS. 


ARSON. 


§94. Fire.—Fraud.—Burden of Proof.—Evidence.— Criminal 
and Civil Suit—In a defense on the grounds of arson and fraud, 
the burden of proof is on the party alleging them. The acquit- 
tal of the insured on a criminal charge of arson, is entitled to no 
weight in a subsequent defense against a civil suit on the same 
ground. The company has a right to set up the defense, and it 
must be decided according to the evidence offered. Where there 
was evidence tending to show the arrangement of a combination 
of combustibles in the store insured, for incendiary purposes, it is 
for the jury to say whether it furnishes a necessary inference that 
the insured placed it there, or whether the proof offered to the 
contrary is sufficient to overcome this theory. 

Sibley vs. St. Paul F. & M. Ins. Co. 

Rep’d Jour’l, p. 461. 





Digest of Decisions. 


ASSESSMENT. 


$95. Fire.—Effect of Non-payment on the Prlicy.— Waivr.— 
Authority of Agent to Receive Payment.—Although a condition -in 
the policy of a mutual company declares a policy void on failure 
to pay an assessment within a specified time, yet the contract is 
not wholly destroyed, and if payment is made before loss, the 
policy will revive ; its protection, however, is suspended during 
default. 

Hummel & Co.’s Appeal, 28 P. F. S., 320; Ins. Co. vs. Buckley, 2 Nor- 
ris, 293 ; Ins. Co. vs. Rosenberger, 3 ib., 373. 

Where an assessment has been levied and not paid by the as- 
sured, the mere fact that the company levies another assess- 
ment on the insured, is not a waiver of the right to demand pay- 
ment of the first assessment, nor does it remove the consequences 
flowing from the neglect to pay said assessment. An agent 
whose powers are limited to the taking of insurance and collect- 
ing of a certain portion of the premium note at the time it is giv- 
en, has no authority to receive payment for the company of sub- 
sequent assessments, even in money; a fortiori he cannot bind 
the company by accepting labor in payment of an assessment. 

Crawford Co. Mut. Ins. Co. vs. Cochran. 

Rep’d Jour’l, p. 549. Pa. 8. C. 


BOTTOMRY BOND. 


§96. Marine.—Construction of —Effect as a Lin.— Takes 
Precedence over Claims of Insurer.— Total Loss.—Abandonment.— 
Maritime hypothecations, when properly authorized and duly 
executed, are of a privileged character, and held in great sanctity 
by the courts. The owner is bound by all lawful contracts of 
this kind by the master. Such contracts must be based on the 
necessity of obtaining supplies and repairs for the prosecution of 
the voyage, and on the inability of otherwise obtaining funds. 

The Vibilia, 1 W. Rob., 14; The Rhadamanthe, 1 Dod., 209 ; The Ham- 
mersley Castle, 3 Hagg., 7; The Hero, 2 Dod., 140 ; The Aurora, 1 Wheat., 
101 ; Brig Rich, 1 Cliff., 314 ; The Reliance, 3 Hagg., 74 ; Thomas vs. Os- 
born, 19 How., 31; The Hersey, 3 Hagg., 407; The Fortitude, 3 Sum., 
284; 1 Conkl. Adm., (2d ed.,) 269; Abbott on Ship., (11th ed.,) 126. 





1879.] Bottomry Bond. 483 


Plaintiffs were underwriters on the cargo. The vessel being 
disabled by a hurricane during her voyage, the master was com- 
pelled to execute a bottomry bond on vessel, freight, and cargo, 
to secure the repairs necessary for its completion. She was af- 
terward wrecked, and the agents of the bondholders, defendants, 
succeeded in rescuing half of the cargo, which was subsequently 
sold, with the consent of the owners. The vessel was found in- 
capable of repair, and the owners of the cargo abandoned to the 
underwriters, who upon payment of the claim took an assign- 
ment of their interest. Held, that it is now well settled that the 
hypothecation by the master may extend to the cargo, of which 
he is the mere depositary and common carrier, as well as to the 
ship and freight. 

The Cochrane, 1 W. Rob., 314; The Gratitudine, 3 C. Rob., 257; The 
Packet, 3 Mason, 257 ; The Zephyr, 3 id., 343 ; Ins. Co. vs. Scott, 1 John., 
110 ; Fontaine vs. Ins. Co., 9 id., 30 ; Searle vs. Scovell, 4 John. Ch., 222 ; 
Ins. Co. vs. Coster, 3 Paige, 332. 

The bond stipulated that in case of an utter loss of the vessel 
it should not be payable, and all parties liable should be dis- 
charged ; that the loss should be wholly borne by the bondhold- 
ers, who should, however, “ be entitled to such average as can 
be hereby lawfully secured to them on all salvage recoverable in 
respect to the vessel, freight, and goods, or any of them.” Inan 
action against the defendants to recover money received from the 
sale of the goods,— Held, that the holder of the bottomry bond is 
to be preferred over the insurer or owner to the extent of his le- 
gal claim for principal and marine interest. 

Citing 3 Boulay-Paty, Cours de droit commercial maritime, 183 ; Ste- 
phens vs. Broomfield, Law Rep., 2 P. C. Appeals, 522 ; 2 Emerigon, Traité 
des contrats a la grosse, 544 ; The Great Pacific Law Rep., 2 Adm. & Ecc., 
382. 

Held, that the vessel must be actually destroyed and the loss 
to the owners absolute, to make it a total loss within the mean- 
ing of the contract. 


Thomson vs, Ins. Co., 1 Maule & Selw., 30; 3 Kent Com., (12th ed.,) 
359 ; Williams & Bruce Prac., 47 ; Maude & Pollock on Ship., (3rd ed.,) 44 ; 
The Catharine, 1 Eng. L. & Eq., 680 ; The Elephanta, 9 id., 554 ; Pope vs. 
Nickerson, 3 Story, 489. 
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Held, that the contract does not transfer the property, but only 
a claim upon it to be legally enforced. 

Addison on Cont., (6th ed.,) 275; Abbott on Ship., (11th ed.,) 128; The 
Tobago, 5 Rob., 222 ; Stainbank vs. Fenning, 11 C. B.,:88 ; Stainbank vs. 
Shepperd, 13 C. B., 44. 

Held, that securities of this kind take effect in the inverse or- 
der of their dates, and take precedence of all others except those 
of salvors or sailors for wages. 

The Eliza, 3 Hagg., 87 ; Maclachlan on Ship., (2nded.,) 5 ; The Safford, 
1 Lush., 71; The Priscilla, 1 id., 5. 

The lien attaches to the entire property, or to all that part of 
it which arrives in safety, or which can be saved, and the last 
plank of the ship or any part of the cargo may be sold by the 
bondholder for his benefit ; the lender is entitled to be paid out 
of the effects saved, so far as they will go, in case of disaster. 

The Catharine, 1 Eng. L. & Eq., 682; The Virgin, 8 Pet., 554 ; Broom- 
field vs. Ins. Co., Law Rep., 5 Exch., 196; 2 Marsh, 734; Stephens vs. 
Broomfield, 6 Moore, P. C., N. S., 161; Appleton vs. Crowninshield, 3 
Mass., 463. 

The insurer by an abandonment can have no greater rights 
than the insured whom he represents. 

The Virgin, 8 Pet., 554; Ins. Co. vs. Davis, 8S. & R., 138. 

Held, that in order to defeat this lien the loss must be such 
that the vessel is utterly lost to the owner, and in case of wreck 
must no longer exist in specie. Held, that the vessel existing in 
specie, even though incapable of repair, there was not a total loss 
within the meaning of the bond. 

Wilmer vs. Smilax, 2 Pet. Adm. R., 299 ; The Virgin, 8 Pet., 554 ; Ins. 
Co. vs. Davis, 8S. & R., 188 ; 2 Phillips on Ins., (5th ed.,) sec. 1170 ; Ab- 
bott on Ship., (11th ed.,) 126; Bynk. Quest. Pub., lib. 3, c. 16; Emeri- 
gon, tit. 5, art. 17; Ins. Co. vs. Archer, 3 Rawle, 226; 2 Arnould on Ins., 
by Maclachlan, (4th ed.,) 945 ; The Draco, 2 Sum., 157. 

Delaware Mut. Safety Ins. Co. vs. Gossler et al. 

Rep’d Jour’l, p. 470. 


DEPOSIT. 


$97. Fme—Of Foreign Companies.—Who is Entitled to in 
Case of Insolvency.—Construction of Mississippi Statute — Liability 
of State Treasurer for Unauthorized Payment of.—An Illinois com- 
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pany, in compliance with the statute of Mississippi, deposited 
with the treasurer of that State $15,000, which the statute guar- 
anteed to whoever might be determined entitled thereto as pro- 
vided by the statute. Afterward the company reinsured its Mis- 
sissippi risks in another Illinois company, and assigned the cer- 
tificate of deposit to the reinsurer, subject to all legal claims 
thereon under the statute, of which the treasurer was duly noti- 
fied. The reinsured was shortly after adjudged a bankrupt, and 
the interest of the reinsurer in the fund was confirmed by the 
court. The treasurer, according to law, published the required 
notice to all who might have claims against the fund. Mean- 
while, suits were instituted by the policy-holders of other States 
in a Mississippi court, and judgments rendered against the treas- 
urer as garnishee. Held, that while a negotiable instrument 
must be unconditional, the assignment to the reinsurer was good 
in equity. Held, that the validity of the assignment, in view of 
bankruptcy, could only be objected to by the assignee in bank- 
ruptcy, and an assignment of his claim to the reinsurer by the 
assignee in bankruptcy was a confirmation of its title. The Mis- 
sissippi statute provides that it shall not be lawful for the agent 
of another State company to do any business without first ob- 
taining a certificate of authority from the auditor, upon furnish- 
ing to the latter a statement of the condition of the company 
as specified, and an authority from the company to accept ser- 
vice, etc., and the agent shall also make the required deposit, 
which may not be withdrawn until all losses have been settled, 
and then not until six months’ notice has been given to the 
treasurer ; also, that when a judgment or decree remains un- 
satisfied for thirty days, the creditor may file a transcript with 
the treasurer, who shall satisfy the claim from the fund unless 
such judgment or decree be stayed by judicial process ; also, a 
violation of the provisions should be a criminal offense ; also, that 
the unearned premium should be a charge on the deposit ; also, 
that in case of insolvency the treasurer should publish a notice 
to all policy-holders, claimants on the fund ; also, that at the end 
of ninety days from the first publication the treasurer should pro- 
ceed to pay the claims from the deposit, ete. Held, that the 
statutes must be construed together with regard to their object 
to protect the citizens of Mississippi. Held, that the object be- 
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ing to give foreign companies the same privileges, coupled with 
the same liabilities, as Mississippi companies, the deposit is in- 
tended only for those obtaining policies through authorized 
agents in the State, and no assignment of the fund nor revoca- 
tion of agencies can be made to defeat such claims. Held, that 
in case of withdrawal or insolvency any policy-holder may cancel 
or surrender his policy and claim the unearned premium, which 
surrender is to be certified by the agent according to law ; but if 
he refuse, the policy-holder may prove his claim. After all such 
claims have been satisfied, the balance of the fund must be re- 
turned to the company depositing, or its assignee. Held, that 
the payment by the treasurer on policies not issued by an author- 
ized agent in the State was improper. Held, that the payment 
of claims for fees due to agents from the insolvent was improper. 
Held, that the party entitled to the fund is entitled to a decree 
against the parties thus improperly receiving it. Held, that the 
duty of the treasurer in the reception and payment of the fund is 
ministerial, but that of determining the proper parties in case of 
insolvency is judicial, and he cannot be held personally liable for 
a mistake honestly made and free from fraud. Held, that at- 
tachments obtained in a State court on account of policies issued 
by agents in another State are not binding against the claim of 
the reinsurer. 
Firemen’s Ins. Co. vs. Hemingway. 
Rep’d Jour’l, p. 520. U. 8S. C.C., Miss. 


EVIDENCE. 


$98. Lire.—Concerning Answers in Application. — Medical 
Examiner.— Health of Insured.—The first section of a policy of 
life insurance read as follows : “ In consideration of the applica- 
tion for this policy of insurance, bearing date the 20th day of 
March, A. D. 1875, which is hereby referred to and made a part 
of this contract, and of each of the statements made therein, 
which, whether written by his own hand or not, every person ac- 
cepting or acquiring any interest in this contract hereby adopts 
as his own, admits to be material, and warrants to be full and 
true, and to be the only statements upon which this contract is 
made.” One of the forms of the application was entitled : “ Ques- 
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tions to be asked by the medical examiner, who will fully explain 
the questions and witness the answers and signature of the per- 
son examined.” Held, not error to admit evidence of conversa- 
tion that occurred at the time the application was being pre- 
pared, and of the explanation then made by the medical exam- 
iner of the purpose and meaning of certain questions. Held, not 
error—uuder the circumstances—to admit evidence of the gener- 
al health of the insured at the time of making the application. 
Evidence admissible under one count may not be admissible un- 
der another. Semblv, the court may be asked to instruct the jury 
to return a separate verdict as to each count. 


Conn. Gen. Life Ins. Co. vs. McMurdy. 
Rep’d Jour’! p. 509, Pa. 8. C. 


$99. Fire.—Credibility of Witnesses—Preponderance of.— 
Prejudice.—The credibility of witnesses is for the jury. The 
court cannot instruct who to believe and who not. They must 
be judged by their bearing, by the intrinsic probability of their 
testimony, by its consistency, and by the absence or presence of 
motives and prejudice. 

Huchberger vs. Ins. Co., 4 Bissell. 


If a witness has sworn falsely, his testimony may be rejected 
in whole or in part, at the discretion of the jury. Mere num- 
bers do not, as a rule, create a preponderance of testimony. In- 
surance companies have rights as sacred as individuals, and the 
minds of the jury should be purged of all prejudice. 

Sibley vs. St. Paul F. & M. Ins. Co. 


INSURABLE INTEREST. 


§100. Marine. —O/f Party Making Advances for Repairs.— 
Lien. —Fraud.—Burden of Proof.—Laches.—The vessel, when 
starting on her return voyage, was injured by collision, and re- 
paired at the expense of H., the consignee. The captain drew 
on G. for the amount in favor of H., whom he directed to procure 
insurance for the protection of G. The insurance was accord- 
ingly procured by H, “on account of whom it may concern, in 
case of lass to be paid to their order.” The insurance was “ lost 
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or not lost, * * on merchandise, to cover such risks as are in- 
dorsed on the policy.” The indorsement contained, among other 
things, the remark, “ Paid advance to cover disbursements and re- 
pairs.” No inquiry was made, nor representations, as to whom 
H. was insuring for. In answer to a call for proof of loss and 
interest, after the loss of the vessel, H. furnished the underwrit- 
ers’ agent the protest and items of “ outfit and disbursements— 
among others a charge for the cost of the insurance. The agent 
drew on his principals for the amount, H. giving a receipt set- 
ting forth that when the draft was paid it would be “in full for 
claim for total loss of advancements for disbursements and re- 
pairs,” and promising on its payment to assign all his interest in 
the advances, etc , to the underwriters, at the same time remark- 
ing that he had nothing to assign. When the draft was paid, H. 
remitted the money to G., and made the assignment, again say- 
ing he had no interest in the matter. No questions were asked 
of H., for whom he had insured, whether they were to be repaid, 
or whether any one else was interested. It does not appear what 
was the relation of G., or whether he had any insurable interest. 
Subsequently, on learning the facts, suit was brought in behalf 
of the insurers against H., to recover the amount paid. Held, 
that a policy like this will be applied to the interest of the par- 
ties for whom it was intended, provided it was procured with suf- 
ficient authority, or they subsequently adopted it, though they 
may be unknown to the underwriters. 

1 Phillips Ins., sec. 383, 384. 

It is sufficient if an insurable interest subsisted during the risk, 
and at the time of loss, whether at the time of effecting the in- 
surance or not. 

1 Perkins’s Arnould, 238; Worthington vs. Bearse and others, 12 Al- 
len, 384. 

Right of property is not essential to an insurable interest ; in- 
jury from its loss or benefit from its preservation, may be suffi- 
cient. 

Lucena vs. Robinson, 2 Bos. & Pull., 295; S. G., 5 id., 295; Buck & 
Hedrick vs. Ins. Co., 1 Pet., 163 ; Hancox vs. Ins. Co., 3 Sumner, 142. 

Where money is advanced, as in this case, the lender has a 
lien on the vessel, but not the cargo; but if the owner of the 
cargo agrees that he shall be paid from the cargo, and _a bill of 
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lading is furnished, he has a lien on the latter which may be pro- 
tected by insurance, and where such liens subsist, a third party 
may pay the debt, and, with consent of debtor and creditor, be 
substituted for the latter. Where there is neither agreement nor 
assignment there can be no subrogation unless there has been a 
compulsory payment by the party claiming to be subrogated. 

Ins. Co. vs. Barings, 20 Wall., 163, and the authorities there cited. Clark 
vs. Mauran, 3 Paige, 373 ; Dows vs. Greene, 24 N. Y., 638; Holbrook vs. 
Wright, 24 Wend., 169 ; Chandler vs. Belden, 18 J. R., 162 ; The Hull of 
a New Ship, 2 Ware, 209; Pattison vs. Hull, 9 Cow., 747; Langdon vs. 
Bull, 9 Wend., 84 ; Dixon on Subrogation, 163 ; Garrison vs. Ins. Co., 19 
How., 312 ; The Cabot, 1 Ab., 150 ; Sanford vs. McLean, 3 Paige, 122. 

Held, that in the absence of inquiry H. was under no obligation 
to disclose the full facts to the underwriters ; his silence was no 
imputation of bad faith, and there is no ground on which he can 
be called to refund the insurance money. 

1 Pet., 160. 


Held, that the burden of proof was on plaintiffs to show that 
G. had no insurable interest. 
1 Greenl. Ev., secs. 34, 35, 80, 81 and notes. 


Held, that even if G. had no insurable interest, the underwri- 
ters were guilty of laches, and H. having parted with the money 
in good faith, cannot be compelled to repay it. 

1 Waite’s Actions and Defenses, 252, 255. 

Hooper vs. Robinson & Cox. 

Rep’d Jour’l, p. 497. 


PROOFS OF LOSS. 


$101. Firme.—Refusal to Pay, a Waiver of.—After a refusal by 
a competent officer of an insurance company to pay a loss, on the 
ground that the policy had been forfeited for non-payment of as- 
sessments, it is not necessary for the assured to make formal 
proofs of loss. 

Ins. Co. vs. Stauffer, 9 Casey, 397; Ins. Co. vs. Sennett, 5 Wr., 161 ; 
Couisin vs. Ins. Co., 10 ib., 323 ; Buckley vs. Garrett, 11 ib., 204 ; Ins. Co. 
vs. Taylor, 23 P. F. S., 343 ; Ins. Co. vs. Todd, 2 Norris, 272. 


Crawford Co. Mut. Ins. Co, vs. Cochran. 
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$102. Firne.—What Notice is Sufficient.—What is Reasonable 
Time.—A notice to defendant stating the destruction of the prop- 
erty and enumerating the companies insuring, itself among the 
number, signed by a party whose relationship did not appear, 
but who proved to have been guardian for plaintiff mortgagee to 
whom loss was payable, was sufficient. The fire occurred on the 
8th of March, the proofs of loss were prepared by an insurance 
agent, and embraced many items ; the affidavit was sworn to on 
the 18th of April, and the proofs were not served until the 16th 
of May. The alleged ground of the delay was the desire of the 
agent, as a business man, to satisfy himself that they were cor- 
rect. Held, that it could not be said as a matter of law, that they 
were not served as soon as possible ; the question was one of fact. 
The lapse of time was a proper matter for consideration, but was 
not conclusive of unreasonable delay. 

O’Brien vs. Phenix F. Ins. Co. 

Rep’d Jour’l, p. 517. N. ¥.C. A. 


$103. Fire.—A Condition Precedent.—The requirement that 
proofs of loss shall be furnished within a reasonable time, is a 
condition precedent. ' 

Sibley vs. St. Paul F. & M. Ins. Co. 


TITLE. 


$104. Lire.— To Policy.— Public Ad ninistrator.—Pleading.— 
The public administrator of St. Louis County, Mo., filed in the 
clerk’s office of the Probate Court of that county a motion ad- 
dressed to the judge of the court, giving notice that he had taken 
charge of the estate of B., “late of the county of St. Louis,” for 
the purpose of administration, and immediately, without present- 
ing previous proofs, or giving the company notice of his claim, 
commenced suit to recover on the policy. B., at the date of the 
policy and time of his death, was a citizen of another state, 
where letters of administration had been granted, and was at no 
time a citizen of Missouri, nor had any estate there. Held, that 
the administrator had no authority to administer the estate, and 
no cause of action against the company, and the latter, whatever 
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its liability, was not bound to litigate with him. Held, that an 
answer disputing simply his right to administer this estate, but 
not his right, as administrator, to perform all the legitimate func- 
tions of his office, is not questioning his authority in a collateral 
proceeding. 

Cases discussed of Wetzell vs. Waters, 18 Mo., 396; Riley’s Adm’r vs. 
McCord’s Adm’r, 24 Mo., 267 ; Lancaster, Adm’r, vs. Washington Life Ins. 
Co., 62 Mo., 121; Johnson vs. Beazley, 65 Mo., 250. 

Hild, that such an answer was in bar, not in abatement, and 
an answer to the merits without a previous disposition of the ad- 
ministrator’s right by the court was not a waiver of objections 
founded on the latter. 


Union Mutual Life Ins. Co. vs. Lewis. 
Rep’d Jour’l, p. 533. U. 8.8. C. 


§105. Fire.—Construction of Pvlicy.—Interest of Insured.— 
Leasehold.— Warranty.—-Representations of Insured—The pur- 
chaser at an execution sale of real estate gave the defendant in 
the execution a written promise to reconvey, upon the payment 
of a specified sum by a day named; but the defendant did not 
bind himself to make such payment, and the promise was found- 
ed upon no consideration. On the same day the defendant ac- 
cepted from the purchaser a lease of the same premises, went in- 
to possession and paid rent, but never paid anything in redemp- 
tion of the property. Held, that the promise for a reconveyance 
was a mere gratuity, giving the defendant an option to redeem, 
but no vested interest, and that his only interest was in the lease- 
hold. 


Gaylord vs. Lamar’ Fire Ins. Co., 40 Mo., 13 ; Hand vs. Ins. Co., 57 N. 
hye a. 


A warranty is a part of the contract, and must be exactly and 
literally fulfilled. It isin the nature of a condition precedent, 
and no inquiry is allowed into the materiality or immateriality 
of the fact warranted. 


Lochner vs. Home Mut. Ins. Co., 17 Mo., 255. 


Where a representation is inserted in the policy, or where it is 
referred to in the policy as forming a part thereof, the represen- 
tation becomes a warranty. 

Flanders, 233, and cases cited. 
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Conditions annexed to a policy of insurance are likewise part 
of the policy, and are of the same effect as if incorporated in it. 
by the general law of insurance, the interest of the insured in the 
property is not required to be specifically described in the policy. 

Franklin vs. Atlantic Fire Ins. Co., 42 Mo., 459. 

A party having an interest in a house and lot, as stated above, 
took out a policy upon the house, containing an express condi- 
tion that if the interest in the property to be insured should be a 
leasehold, or other interest not absolute, it must be so represent- 
ed to the company, and expressed in the policy in writing, or the 
policy should be void. The policy contained no statement of the 
interest of the insured, but described the property as “ his.” The 
court, reversing a judgment for the plaintiff, Held, that if the in- 
sured truly represented his interest to the company, its failure to 
incorporate the statement in the policy did not avoid the policy ; 
but if he made no representation at all, his acceptance of the 
policy amounted to a declaration that his interest was absolute, 
and that did avoid it. 

Niblo vs. North America Fire Ins. Co., 1 Sanford, 561 ; Fletcher vs. Com- 
monwealth Ins. Co., 18 Pick., 419 ; Sussex Co. Mut. Ins. Co. vs. Woodruff, 
2 Dutcher, 541. 

Mers vs. Franklin Ins. Co. 

Rep’d Jour’l, p. 505. 


VALUATION. 


$106. Fire.—Fraudulently Eaxcessive—An overvaluation of 
the loss, made knowingly and with intent to defraud, defeats the 
claim. It is not necessary that the valuation should be arith- 
methically accurate, but there must be an honest effort to make 
it truthful. 

Huchberger vs. Ins. Co., 5 Bissell. 

Sibley vs. St. Paul F. & M. Ins. Co. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


COURT OF APPEALS OF NEW YORK. 


FLOYD PELTON, Respondent, 
vs. 
WESTCHESTER FIRE INS. CO., Appellant.* 


Where defendant asked the court to dismiss the complaint on the ground that 
plaintiff had failed to make out a case, thus conceding that there was nothing 
to submit to a jury, error in not submitting certain facts to the jury which was 
not requested, cannot be alleged on appeal. 


The policy stipulated that if the interest of the insured was other than the entire 
and unconditional ownership it must be so represented, or the policy should be 
void. The insured held under a contract of purchase from the plaintiff, on 
condition that he should erect a building worth $1,000, keep the premises in- 
sured, assigning the policy to plaintiff, and make certain stipulated payments, 
and in the event of failure the plaintiff might declare the contract forfeited. 
The building had been erected, part of the first payment had been made, and 
the premises were in possession of insured, and plaintiff had not insisted on 
the forfeiture, but had recognized the rights of insured. There was no written 
application, but insured had stated in reply to inquiries by the agent that he 
owned it, that there was no mortgage, but that he owed a small amount for 
material and labor. The policy described the property as ‘‘ his.” 

Held, that the insured was in equity the owner, and as a question of law there was 
no misrepresentation as to title. 

Held, that where it appeared from the evidence, and an indorsement on the policy, 
that the defendant’s agent had knowledge of the real nature of the ownership, 
knowledge of the agent was knowledge of the company, and the latter could 
not assert ignorance on technical grounds for the purpose of defeating the 
contract. 


Judgment affirmed. 
* Decided April 25, 1879. 
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A. C. and T. A. Niven, for Appellant. 
Joun J. Livson, for Respondent 
Danrorta, J. 

The appellant alleges, first, that the plaintiff should have been non- 
suited at the close of the tes‘imony ; or second, that the trial court 
should have allowed the jury to consider certain alleged omissions 
and misrepresentations of fact material to the risk, and the effects of 
the subsequent indorsements, (hereafter referred to.) The second 
ground is not available in this court, because no request was made by 
the defendant to have the case, or ‘any question in it, submitted to the 
jury. On the contrary, the defendant’s counsel asked the court to 
dismiss the complaint, claiming, first, that the plaintiff had failed to 
make out a case for recovery ; and second, that the proof established 
a defense as stated particularly in the answer, thus conceding there 
was no dispute as to the facts, and nothing to be submitted to the jury. 
Winchell vs. Hicks, 18 N. Y., 558 ; Excelsior Fire Ins. Co. vs, Royal 
Ins. Co., 55 N. Y., 343. If, therefore, the court committed no error 
in denying the motion, the judgment should be affirmed. 

The first ground is clearly untenable. The complaint stites a good 
cause of action, and so the defendant, by not demurring, admitted. Its 
allegations are none of them denied by the answer. They are, therefore, 
to be taken as true, and it is now only necessary to consider whether 
upon the trial the defendant made out a case which required the court 
as matter of law to adjudge in his favor. 

The defense is twofold : first, that the amount of insurance specified 
in the policy is one thousand dollars ; the premises were not worth 
more than seven hundred dollars, and “ Brown, in stating the value 
of the premises, fraudulently procured the same to be insured for 
the amount specified in the policy.” Nu evidence whatever was given 
to maintain this defense, nor is it now relied upon by the appellant, 
and it might well be held that the exception taken by the defendant, 
to the refusal of the court to decide as requested by its counsel, was 
unavailing, because the exception was general and not specific. The 
attention of the court or plaintiff's counsel was not directed to one de- 
fense rather than another, and the one now referred to was groundless. 

The other defense is that at the time Brown procured the insurance 
he represenied “he was the owner of the premises ; that there was 
no lien or mortgage thereon, and but a small portion of the purchase 
money was unpaid,” or, as elsewhere in the answer stated, ‘‘ that the 
premises were nearly paid for ;” that it was stated in the contract of 
insurance that if the interest of the assured was any other than the 





1879. ] Pelton vs. Westchester Fire Ins. Co. 495 


entire, unconditional and sole ownership of the premises it must be so 
represented to said company, or that the said policy should be void. 
It is then alleged that Brown had not such ownership, “ but that he 
was in possession of the premises under a contract to purchase the 
same ; that he had not paid pursuant to its terms, by reason whereof 
the contract was forfeited and Brown had no interest therein.” The 
evidence disclosed that Brown did hold under a contract executed to 
him by the plaintiff, who owned the fee, dated May 3, 1872, by the 
terms of which plaintiff agreed to sell Brown the premises in question, 
and Brown agreed to construct a building thereon, worth at least 
one thousand dollars, to keep the same insured and assign the policy 
to plaintiff, and pay plaintiff $1,330 for the premises as follows : $50 
on the first of May, 1873, $430 on the first day of May, 1874, and 
the residue in four equal annual payments thereafter ; and it was pro- 
vided that on failure to perform the contract on the part of Brown, 
Pelton (the plaintiff,) might declare it forfeited. It was conceded 
that Brown was in possession of the premises under the contract, had 
built the house and made a part of the first payment. Pelton had 
not declared the contract forfeited, but on the contrary, recognized 
the rights of Brown under the contract, and made no claim in oppo- 
sition thereto. 

No written application appears to have been made for insurauce, 
but the agent testified that the policy in question was a renewal of 
one issued the year previous, 1872, and says: “I inquired if he 
owned the premises.” His answer was, “ Yes, I own it.” No inquiry 
seems to have been then made as to the character of the title, but the 
agent asked ‘‘if there was any mortgage on the premises,” and - 
Brown said “ No,” but added, “I owe a small amount on it for ma- 
terial and labor, contracted in building,” and in the policy the build- 
ing is described as “‘ his.” This was not an untrue statement as to 
his title. From the moment the contract was executed and delivered, 
Brown was, in equity, its owner. Moore vs. Burrows, 34 Barb., 173 ; 
Hathaway vs. Payne, 34 N. Y., 103 ; Cogswell vs. Cogswell, 2 Edw. 
Ch. Reports, 238. He had a real substantial proprietary interest 
in the property ; in the event of his death it would descend to his heir, 
and he could devise it by will. In Paine vs. Miller, 6 Vesey Jr., 349, 
Lord Eldon says : “ If the party by the contract has become in equity 
the owner of the premises, they are his to all intents and purposes ; 
they are vendible as his ; chargeable as his ; capable of being incum- 
bered as his; they may be devised as his ; they may be assets ; and they 
would descend to his heir, and whiie he was living were insurable as 
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his.” Shotwell vs. Jefferson Ins. Co., 5 Bosw. 247, 257 ; Acer vs. Mer- 
chants Ins. Co., 57 Barb., 68 ; Chase vs. Hamilton Mutual Ins. Oo, 
22 Barb., 527 ; Tyler vs. Etna Fire Ins. Co., 12 Wend., 513. 

It is not necessary, however, to pursue this inquiry further, for the 
evidence falls far short of making out as matter of law that there 
was any untrue representation by Brown, much less that he made it, as 
alleged in the answer, “falsely and fraudulently,” for there is another 
reason why the trial court was not required to hold that the defense 
was made out. The trial court may well have held upon the pleadings 
and evidence that the agent of the company was informed, before the 
issue of the policy in question, that Pelton, the plaintiff, did have an 
interest in the premises, and that Brown’s title was by contract. The 
allegation in the answer is that Brown represented he was the owner 
of the premises, and that “ they were nearly paid for ;” and again, that 
“but a small portion of the purchase money was unpaid,” and the 
plaintifi’s agent, whose evidence is above referred to, testified on cross- 
examination that in the original policy of 1872 there was written, Oct. 
8, 1872, “Loss, if any, payable to Floyd Pelton as collateral, as his 
interest may appear,” and that by an error caused by transcribing, 
from an uncorrected entry in the books of the office, the word “ mort- 
gagee” appeared in the policy of 1873 instead of ‘‘ collateral ;” that 
after the first policy was issued, and before the removal, he “ had 
notice that Pelton had an interest in the property ;” that when the 
original application was made for insurance he did not see the contract, 
but says ‘‘ata later day I knew of it.” “The indorsement is ev- 
idence of it.” The original policy bears date Sept. 1, 1872, and the 
indorsement Oct. 8, 1872, and was made in pursuance of Pelton’s 
request and notice by letter ; after that, and in renewal of the policy 
of 1872, the one question was issued. This notice to the agent was 
knowledge in the principal, and they cannot now assert ignorance for 
the purpose of defeating on technical grounds the payment of a claim 
which, for aught that appears in the case before us, is altogether just. 
McCullock vs. Norwood, 58 N. Y. 562; Van Schaick vs. Niagara Fire 
Ins. Co., 68 N. Y. 434. 

We have not overlooked the statement made by the appellant’s coun- 
sel, that “different companies make use of different forms for insur- 
ance policies, varying from time to time in their terms and conditions 
as the decisions of the courts respecting their liability render these 
changes necessary ;” but in the policy before us we find the elements 
of a valid contract, to the performance of which the plaintiff was en- 
titled. The judgment should be affirmed. All concur. 





Hooper vs. Robinson & Cox. 


UNITED STATES SUPREME COURT. 


Ocroser Term, 1878. 


Error to the U. S. Circuit Court, District of Maryland. 


JAMES HOOPER, Plaintiff in Error, 
VS. 


DOUGLASS ROBINSON, anv JAMES F. COX. 


The vessel, when starting on her return voyage, was injured by collision, and 
repaired at the expense of H., the consignee. The captain drew on G. for the 
amount in favor of H., whom he directed to procure insyrance for the protec- 
tion of G. The insurance was accordingly procured by H. ‘‘on account of 
whom it may concern, in case of loss to be paid to their order.” ‘The insur- 
ance was ‘lost or not lost, * * on merchandise, to cover such risks as are 
indorsed on the policy.” The indorsement contained among other things the 
remark, ‘‘ Paid advance to cover disbursements and repairs.” No inquiry was 
made, nor representations, as to whom H. was insuring for. In answer to 
a call for proof of loss and interest, after the loss of the vessel, H. furnished 
the underwriters’ agent the protest and items of “ outfit and disbursements— 
among others a charge for the cost of the insurance. The agent drew on his 
principals for the amount, H. giving a receipt setting forth that when the draft 
was paid it would be ‘‘in full for claim for total loss of advancements for dis- 
bursements and repairs,” and promising on its payment to assign all his inter- 
est in the advances, etc., to the underwriters, at the same time remarking that 
he had nothing to assign. When the draft was paid, H. remitted the money to 
G., and made the assignment again, saying he had no interest in the matter. 
No questions were asked of H., for whom he had insured, whether they were 
to be repaid, or whether any one else was interested. It does not appear what 
was the relation of G., or whether he had any insurable interest. Subsequent- 
ly, on learning the facts, suit was brought in behalf of the insurers against H., 
to recover the amount paid. 

Held, that a policy like this will be applied to the interest of the parties for whom 
it was intended, provided it was procured with sufficient authority, or they 
subsequently adopted it, though they may be unknown to the underwriters. 

It is sufficient if an insurable interest subsisted during the risk, and at the 
time of loss, whether at the time of effecting the insurance or not. 

Right of property is not essential to an insurable interest ; injury from its loss or 
benefit from its preservation, may be sufficient. 

Where money is advanced, as in this case, the lender has a lien on the vessel, but 
not the cargo ; but if the owner of the cargo agrees that he shall be paid from 
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the cargo, and a bill of lading is furnished, he has a lien on the latter which may 
be protected by insurance, and where such liens subsist, a third party may pay 
the debt, and, with consent of debtor and creditor, be substituted for the latter, 
Where there is neither agreement uor assignment there can be no subrogation 
unless there has been a compulsory payment by the party claiming to be sub- 
rogated. 


Held, that in the absence of inquiry H. was under no obligation to disclose the 
full facts to the underwriters ; his silence was no imputation of bad faith, and 
there is no ground on which he can be called to refund the insurance money. 


Held, that the burden of proof was on plaintiffs to show that G. had no insurable 
interest. 


Held, that even if G. had no insurable interest, the underwriters were guilty of 
laches, and H. having parted with the money in good faith, cannot be com- 
pelled to repay it. 


Judgment reversed. 


Swayne, J. 

The record presents the following state of facts, and there is no con- 
troversy about them : 

The British steamer Carolina came to Baltimore consigned to James 
Hooper & Co. They were also her agents while she remained in that 
port. The plaintiff in error was a member of the firm. Having ta- 
ken on board her return cargo the steamer proceeded on her home- 
ward voyage. While in the Chesapeake bay she was injured by a 
collision with another vessel and put back to Baltimore for repairs. 
She was repaired, and Hooper & Co. paid all the bills and made 
other disbursements for her. McGarr, the captain, drew on Good, 
Brothers & Co., of Hull, England, for the amount in favor of Hooper 
& Co., and at the same time directed them to protect the drawees by 
insurance, which was intended to be done by the policy here in ques- 
tion. The draft bore date October 20, 1872, was for £1,611.18.7 ; 
was payable in London thirty days after sight, and directed that the 
amount should be charged “to account for advances for repairs and 
disbursements of steamship Carolina and her freight to enable the 
ship to proceed on her voyage. 

The policy of insurance was dated on the 26th of October, 1872, 
and was to “ James Hooper & Co., on account of whom it may con- 
cern, in case of loss to be paid to their order.” The insurance was 
“Jost or not lost,” * * * “on merchandise, to cover such risks as are 
approved and indorsed on the policy.” The indorsement set forth 
the date of the insurance, the name of the vessel, the course of the 
voyage, the rate of the premium, the amount insured ($8,000,) and the 
remark, “ Paid advance to cover disbursements and repairs.” The 
names of the agents of the underwriters were affixed. The instru- 
ment was a cargo policy. No inquiry was made of Hooper as to 
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whom he was insuring for, and no representation was made by him 
except as is disclosed in the memorandum indorsed upon the policy. 
The draft of McGarr was bought by Brown & Sons, bankers of 
Baltimore. They transmitted it to their correspondents in London. 
On the 11th of November, 1872, it was accepted by Good, Brothers 
& Co., and on the 14th of December following they paid it. On the 
14th of November, 1872, the steamer foundered at sea. On the 28th 
of that month notice of the loss was given to the underwriters. On 
the 6th of December, in answer to a call for proofs of loss and inter- 
est, Hooper & Co. furnished the Baltimore agent of the underwriters 
with a protest, and a full account of the items of “ outfit and dis- 
bursements of the British steamer Carolina.” In the statement was 
the charge, “ To cash paid insurance on advances, $117.33.” On the 
15th of January, 1873, the agent in Baltimore drew on the defendants 
in error, his principals in New York, for $8,012, at five days’ sight. 
The draft was paid on the 24th of that month, and on the 31st 
Hooper & Co. remitted the amount to Good, Brothers & Co. in Eng- 
land. When Hooper & Co. received the draft of the 15th of January 
they gave a receipt setting forth that when the draft was paid it 
would be “in full for claim for total loss of advancements for dis- 
bursements and repairs per steamer Carolina, * * * “insured 26th of 
October, 1872, under policy No. 22,706.” The receipt concluded with 
& promise, upon the payment of the draft, “to assign all our right, 
title, and interest in the above advances for disbursements and re- 
pairs to the underwriters.” Hooper said at the time to the agent 
“that he had nothing to assign.” On the 10th of February, 1873, 
Hooper & Co. executed the promised assignment, which was a printed 
form filled up by the agent, “such as is taken in all cases of aban- 
donment for total loss.” Hooper then again told the agent “that he 
had no interest in the matter, but as it was customary he would sign 
the paper.” 

During all these transactions Hooper & Co. were not asked 
whether they had insured for themselves or for others ; whether they 
had been or expected to be repaid their disbursements ; whether any 
one else was interested in the policy, or for whom they were collecting 
the insurance. More than a month after the loss had been paid, and 
the money remitted to England, a marine adjuster came from New 
York to Baltimore “to ascertain who owed Mr. Hooper for ad- 
vances.” A full disclosure was thereupon made by Hooper. The ad- 
juster suggested to him “ to write his friends on the other side to re- 
turn the money.” Hooper asked if the underwriters did not get the 
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premium for insurance, and if the vessel was not lost? Being an- 
swered in the affirmative, he said he “would not have the face to 
write to the parties to return the money.” No offer has been made 
to return to Hooper & Co., or to Good, Brothers & Co., the premium 
for insurance. This suit was brought on the 30th October, 1873, 
more than nine months after the loss was paid and the money re- 
mitted to Good, Brothers & Co., and more than seven months after 
Hooper’s disclosure to the adjuster. 

When the testimony was closed on both sides in the court below, 
the defendant, Hooper, asked the court to charge the jury in effect 
that if they believed the advances and the insurance were made ; that 
the draft on Good, Brothers & Co., was drawn, accepted, and paid ; 
that the steamer was lost; proof of loss and payment demanded ; 
that Hooper then furnished the plaintiffs with the account of his dis- 
bursements ; that the plaintiffs thereupon paid him and took the as- 
signment without having made any inquiry as to whether he was col- 
lecting for himself or for others, and that within a few days thereafter 
he remitted the money to Good, Brothers & Co., all as stated in the 
evidence, the plaintiffs were not entitled to recover. This instruction 
the court refused to give, and instructed in substance, that if the jury 
believed that when Hooper made his claim for indemnity under the 
policy he produced the account and subsequently gave the receipt 
and executed the assignment, and that when he received payment 
and delivered the assignment he had received notice of the payment 
of the draft upon Good, Brothers & Co., given to him to cover his 
advances, which fact he did not communicate to the underwriters, 
then the plaintiffs were entitled to recover the amount of the insur- 
ance money which he had received. Hooper excepted to the refusal 
to instruct and to the instruction given. The jury found for the 
plaintiff, and judgment was entered accordingly. The defendant 
has brought the case here for review, and is the plaintiff in error in 
this court. 

As the facts of which the instruction given was predicated were all 
indisputable and undisputed, that instruction was equivalent to a di- 
rection to find for the plaintiff. The same remarks apply, mutatis 
mutandis, to the instruction asked by the defendant. The case, then, 
resolves itself into this: Was the plaintiff entitled to recover upon the 
case as presented in the record? 

A policy like the one here in question, in the name of a specified 
party, “on account of whom it may concern,” or with other equiva- 
lent terms, will be applied to the interest of the persons for whom it 
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was intended by the person who ordered it, provided the latter had 
the requisite authority from the former, or they subsequently adopted 
it. 1 Phillips Ins., sec. 383. 

This is the result, though those so intended are not known to the 
broker who procures the policy or to the underwriters who are bound 
by it. Id., sec. 384. 

One may become party to an insurance effected in terms applica- 
ble to his interest, without previous authority from him, by adopting 
it either before or after the loss has taken place, though the loss may 
have happened before the insurance was made. Id., sec. 388. 

The adoption of the policy need not be in any particular form. 
Anything which clearly evinces such purpose is sufficient. 

“Tt is now clearly established that an insurable interest, subsist- 
ing during the risk and at the time of loss, is sufficient, and that the 
assured need not also allege or prove that he was interested at the 
time of effecting the policy ; indeed, it is every day’s practice to effect 
insurance in which the allegation could not be made with any degree 
of truth ; as, for instance, where goods are insured on a return voy- 
age long before they are bought.” 1 Perkins’s Arnould, 238. 

This is consistent with reason and justice, and is supported by 
analogies of the law in other cases. We will name a few of them. 

A deed voidable under certain circumstances may be made valid 
for all purposes by a sufficient after-consideration. A devise toa 
charitable use may be made to a grantee not in esse, and vest and 
take effect when the grantee shall exist. The doctrine of springing 
and shifting uses is familiar to every real-property lawyer. They al- 
ways depend for their efficacy upon events occurring subsequent to 
the conveyance under which they arise. 

Where the insurance is “lost or not lost,” the thing insured may 
be irrecoverably lost when the contract is entered into and yet the 
contract be valid. It is a stipulation for indemnity against past as 
well as future losses, and the law upholds it. 

It has been held where a vessel was insured fora stated time, and 
was sold and transferred, and was repurchased and transferred back 
within that time, that the insurance was suspended while the title was 
out of the insured, “and was revived again on the reconveyance to 
the insured during the term specified in the policy.” Worthington 
vs. Bearse and others, 12 Allen, 384. 

A right of property in a thing is not always indispensable to an 
insurable interest. Injury from its loss or benefit from its preserva- 
tion to accrue to the assured may be sufficient, and a contingent in- 
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terest thus arising may be made the subject of a policy. Lucena vs. 
Robinson, 2 Bos. & Pull., 295 ; 8. C., 5 id., 295 ; Buck & Hedrick vs. 
Ins. Co., 1 Pet., 163 ; Hancox vs. Ins. Co., 3 Summer, 142. 

In the law of marine insurance insurable interests are multiform 
and very numerous. 

The agent, factor, bailee, carrier, trustee, consignee, mortgagee, 
and every other lien-holder, may insure to the extent of his own in- 
terest in that to which such interest relates, and by the clause, “ on 
account of whom it may concern,” for all others to the extent of their 
respective interests, where there is previous authority or subsequent 
ratification. 

Numerous as are the parties of the classes named, they are but a 
small portion of those who have the right to insure. 

Where money is advanced, as in this case, for repairs and supplies 
to enable a vessel to proceed on her voyage, the lender has a lien, not 
on the cargo, but upon the vessel, and the amount of debt may be 
protected by insurance upon the latter. Ins. Co. vs. Barings, 20 
Wall., 163, and the authorities there cited. If the owner of the ves- 
sel, being also the owner of the cargo, or the owner of the cargo, not 
being the owner of the vessel, procures a third person to make such 
advances upon an agreement that he shall be repaid from the cargo, 
and a bill of lading is furnished to him, he has a lien on the cargo 
for the amount of his advances, and may insure accordingly. Clark 
vs. Mauran, 3 Paige, 373 ; Dows vs. Greene, 24 N. Y., 638 ; Hol- 
brook vs. Wright, 24 Wend., 169. The assignment of a bill of lading 
passes the legal title to the goods. Chandler vs. Belden, 18 J.R., 
162. The assignment of a debt, ips» facto, carries with it a lien and all 
other securities held by the assignor for the discharge of such debt. 
The Hull of a New Ship, 2 Ware, 209; Pattison vs. Hull, 9 Cow., 
747 ; Langdon vs. Bull, 9 Wend., 84. 

And where a lien subsists either on the vessel or cargo a third 
purty may pay the debt, and, with the consent of the debtor and cre- 
ditor, be substituted to all the rights of the latter. Dixon on Subro- 
gation, 163 ; Garrison vs. Ins. Co., 19 How., 312 ; The Cabot, 1 Ab., 
150. Where there is neither an agreement nor an assignment there 
can be no subrogation unless there has been a compulsory payment 
by the party claiming to be substituted. Sanford vs. McLean, 3 
Paige, 122. 

Recurring to the facts, there are two points upon which we deem it 
proper particularly to remark : 

1. We find no ground for any imputation of bad faith upon Hooper. 
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We think there was no indirection and no purpose of concealment on 
his part. Before the insurance was effected the underwriters had a 
clear right, if they so desired, to know for whom they were asked to 
insure. 1 Pet., 160. They made no inquiry. This excused Hooper 
from making any communication upon the subject. When the insur- 
ance money was paid, although the face of the policy, and other facts 
patent and notorious, and which must have been known to the under- 
writers, showed clearly that the advances were made and that the in- 
surance was effected by Hooper, not for himself, but for others, the 
underwriters were again silent. The draft on Good, Brothers & Co. 
had then been sold and Hooper had received the money. . Thereafter 
he had nothing at stake but the solvency of the drawees. When the 
adjuster, more than a month later, made the inquiry, which should 
have been made before, Hooper had paid over the money. He then 
made a frank and full disclosure. We see no reason to doubt that if 
the inquiry had been made earlier it would have been answered in 
the same way. In this respect the underwriters have themselves to 
blame rather than Hooper. The record discloses no ground upon 
which, ex equo et bono, he can be called upon to pay back the fund in 
controversy. 

2. It does not appear in the record to whom the vessel and cargo 
belonged. There is not a ray of light upon the subject. In that re- 
spect the case is left wholly in the dark. 

The proof as to who were intended to be insured is that they were 
Good, Brothers & Co., and no one else, though, according to the 
terms of the policy, payment in the event of loss was to be made to 
Hooper & Co. The former fact is established by the testimony of 
Hooper, and there is none other upon the subject. He is unim- 
peached, and his testimony is conclusive. The inquiry then arises 
whether Good, Brothers & Co. had any insurable interest in the cargo. 
It does not appear whether they had or not. We have suggested 
several ways in which such an interest may have arisen, and have 
shown that under the policy in question it would have been sufficient 
if it subsisted at any time before the loss was known to them. It 
may possibly have arisen in other modes. This brings us to the 
question of the burden of proof. Did it rest upon the plaintiffs or 
upon the defendant? In order to maintain the plaintiffs’ case it was 
necessary to be made to appear that Good, Brothers & Co., the as- 
sured, had no insurable interest in the cargo, the cargo being the 
thing insured. Upon both reason and authority we think the onus 
probandi was upon the plaintiffs. 
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It was for them to make out their case. The premium had been 
paid, the loss had occurred, and the indemnity money had been re- 
ceived by the agents of the assured and paid over to their principals. 
The plaintiffs claim the right to go behind all this and to reclaim from 
Hooper the fund thus received and parted with. It was incumbent 
upon them to establish everything necessary to entitle them to re- 
cover, and they have no right to throw upon the defendant any part of 
the burden that belonged to themselves. For authorities upon this 
subject see 1 Greenleaf’s Ev., secs. 34, 35, 80, 81, and the notes. Such 
is the legal result, notwithstanding the negative form of the averment, 
to be established. 

But suppose the case were made out as against Good, Brothers & 
Co., and that a recovery could be had if the action were against 
them, still it by no means follows that the plaintiff in error was 
liable. 

There was laches on the part of the underwriters, or their agents, 
which is the same thing. Nothing in the record is clearer than that 
Hooper received the money as the agent of the assured. It was his 
duty immediately to advise his principals and promptly to pay them. 
1 Waite’s Actions and Defenses, 252, 255. This latter duty it appears 
he performed. He had then received no notice of the adverse claim 
subsequently made, and had no reason to expect it. His parting with 
the money is proof of his sincerity and of his honesty. 

Under all the circumstances we think he is entitled to the benefit of 
the principle which in such cases gives immunity to the agent, and 
refers the party complaining, for satisfaction, to the principals who 
have received and hold the money. 

There was error in the instruction given by the court to the jury. 

The counsel on neither side referred to the state of the pleadings. 
We have, therefore, not adverted to that subject, but have considered 
the case as it was argued—entirely upon the merits. 

The judgment of the Circuit Court is reversed, and the cause 
will be remanded for further proceedings in conformity to this 
opinion. 





Mers vs. Franklin Ins. Co. 


SUPREME COURT OF MISSOURL. 


vs. 


FRANKLIN INS. CO., Appellant. 


The purchaser at an execution sale of real estate gave the defendant in the execu- 
tion a written promise to reconvey, upon the payment of a specified sum by a 
day named ; but the defendant did not bind himself to.make such payment, 
and the promise was founded upon no consideration. On the same day the 
defendant accepted from the purchaser a lease of the same premises, went into 
possession and paid rent, but never paid anything in redemption of the pro- 
perty. 

Held, that the promise for a reconveyance was a mere gratuity, giving the defend- 
ant an option to redeem, but no vested interest, and that his only interest was 
in the leasehold. 


A party having an interest in a house and lot, as stated above, took out a policy 
upon the house, containing an express condition that if the interest in the 
property to be insured should be a leasehold, or other interest not absolute, it 
inust be so represented to the company, and expressed in the policy in writing, 
or the policy should be void. The policy contained no statement of the inter- 
est of the insured, but described the property as ‘‘his.’”” The court, reversing 
a judgment for the plaintiff— 

Held, that if the insured truly represented his interest to the company, its failure 
to incorporate the statement in the policy did not avoid the policy ; but if he 
made no representation at all, his acceptance of the policy amounted toa de- 
claration that his,interest was absolute, and that did avoid it. 


Avams & Suertocr, for Appellant. 
R. O. Boaasss, for Respondent. 


Hoven, J. 
This was a suit upon a policy of insurance by which on the 10th 
day of March, 1873, the defendant insured the plaintiff for one year 
against loss or damage by fire to the amount of $2,000, as follows : 
$1,000 on a two-story frame hotel in Pleasant Hill, Mo., and $1,000 
on personal property. On the 18th day of April, 1873, all of the fore- 


* Opinion rendered March, 1879. 
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going property was destroyed by fire. The plaintiff recovered judg- 
ment for the full amount of the policy, and the defendant has ap- 
pealed. 

The policy contained among others the following condition: “If 
the interest in the property to be insured be a leasehold interest, or 
other interest not absolute, it must be so represented to the company 
and expressed in the policy in writing, otherwise the insurance shall 
be void. 

The written application of the plaintiff for insurance, if any such 
were ever made, is not in the record, and there is no evidence that 
the plaintiff made any representation as to the ownership of the 
house ; but it was described in the policy as “his.” It appears from 
the record that the house in question was sold in November, 1872, to 
one Yocum, at sheriffs sale, under an execution against the plaintiff. 
On the 16th day of December, 1872, Yocum, by his agent, A. C. Bri- 
ant, executed and delivered to the plaintiff the following instrument 
of writing : 


This agreement, made and entered into this 16th day of December, 
1872, by and between M. B. Yocum, by his agent A. C, Briant, and 
F. D. Mers, all of Cass County, Missouri, witnesseth that whereas 
the said M. B. Yocum on the 22nd day of November, 1872, purchased 
at sheriff’s sale on execution in favor of A. Caruthers and Martha A. 
Hinchman as plaintiffs, and F. D. Mers, defendant, the following de- 
scribed real estate, which was conveyed to said M. B. Yocum by the 
sheriff, viz.: lots 7 and 8 in Block “ C,” also lots 2 and 3, Block D, all 
in the Pacific RR. Co.’s first addition to the city of Pleasant Hill, Mo.; 
and whereas the said M. B. Yocum has been compelled to pay divers 
sums of money for said Mers, it is hereby agreed by and between 
said parties, and especially by said M. B. Yocum, by his agent said A. 
C. Briant, that if the said Mers shall on or before the first day of June, 
1873, pay or cause to be paid to the said A. C. Briant, as the agent of 
said M. B. Yocum, his heirs or assigns, the sum of $1,480, then and 
in that event the said M. B. Yocum, by his agent said A. C. Briant, 
hereby binds himself, his heirs, assigns, executors or administrators, 
to make, execute and deliver, or cause to be made, executed or de- 
tivered, to the said Mers a quit-claim deed for the real estate afore- 
.aid. In witness whereof the said parties have hereto set their names 
and seals the day and year aforesaid. A. C. Briant, agent M. B. 
Yocum. F. D. Mers. 
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At the same time the foregoing instrument, which relates to the 
property in question, was executed, Briant, as the agent of Yocum, 
leased the hotel to the plaintiff for one year. Briant in his testimony 
said : “ The lease was of the same date as the agreement to reconvey, 
and both executed same date, December 16, 1872 ;” and it was in 
evidence that he received rent from the plaintiff. 

On the 14th day of July, 1875, Briant, who had in the mean time 
purchased the property of Yocum, executed and delivered to the 
plaintiff a deed therefor. 

On the 18th day of April, 1873, the day on which the property in- 
sured was destroyed by fire, the plaintiff had paid nothing under the 
written agreement of Yocum to reconvey. On this state of facts the 
defendant contends that the policy is void as to the building. 

We think it quite clear from the record that the plaintiff had at the 
time of the fire only a leasehold interest in the building. The instru- 
ment executed by Yocum, through his agent Briant, was not a con- 
tract of sale, and conferred upon the plaintiff none of the rights of a 
vendee of the property in question, and hence does not come within 
the rule laid down in Gaylord vs. Lamar Fire Ins. Co., 40 Mo., 13. 

So far as appears, this instrument was without any consideration— 
in fact was a simple gratuity, and conferred a mere privilege upon 
the plaintiff to redeem the estate upon the payment of a sum. It 
conferred a mere option and not a vested interest. By it no obliga- 
tion is created on the part of the plaintiff to pay the sum named at 
the time specified, or at any time, and there is no evidence of any in- 
dependent undertaking to that effect. That the parties themselves 
considered it a mere privilege is manifested by the fact that the plain- 
tiff, at the time of receiving it, accepted a lease from Yocum of the 
very premises embraced in the agreement, and paid rent therefor. It 
is quite evident, therefore, that the plaintiff went into possession as 
lessee and not as vendee ; and that his interest was, at the time of 
the contract and the loss, a leasehold only. Hand vs. Ins. Co., 57 N. 
Y., 41. 

We are next to consider whether the condition of the policy above 
recited has been complied with. 

A warranty is a part of the contract, and must be exactly and liter- 
ally fulfilled. It is in the nature of a condition precedent, and no in- 
quiry is allowed into the materiality or immateriality of the fact 
warranted. Lochner vs. Home Mut. Ins. Co., 17 Mo., 255. 

Where a representation is inserted in the policy, or where it is re- 
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ferred to in the policy as forming a part thereof, the representation 
becomes a warranty. Flanders, 233, and cases cited. 

Conditions annexed to a policy of insurance, are likewise part of the 
policy, and are of the same effect as if incorporated in it. By the 
general law of insurance, the interest of the insured in the property 
is not required to be specifically described in the policy. Franklin 
vs. Atlantic Fire Ins. Co., 42 Mo., 459. 

The object of the condition above cited, undoubtedly was to re- 
quire in all cases a representation as to the interest of the insured, 
and to make such representation a warranty. This condition is a rea- 
sonable and valid one. In the case last cited, this court, in speaking 
of a similar clause in a policy then before it, said that its object 
doubtless was to protect the company against the danger of taking 
risks on the property insured for so large an amount in proportion to 
its value, or the value of the interest of the assured, as to furnish a 
temptation to fraudulent conduct. In that case it appeared that the 
assured correctly represented his interest in the property insured, but 
the agent failed to incorporate the representation in the policy, and it 
was held that the omission of the agent amounted to a waiver of the 
condition by the company ; but it was held that if no disclosure of 
the nature of his title and interest had been made, or if he had fraud- 
ulently concealed it and then accepted the policy, the misrepresenta- 
tion being of a matter material to the risk which the company had in- 
tended to assume, it would have amounted to a clear breach of war- 
ranty. This would have been a fraud on the company, and the pol- 
icy would have been void. 

When by the terms of the policy, no disclosure is required of the 
assured as to the extent of his interest, and no inquiry is made by the 
company in reference thereto, a lessee may, in effecting insurance, 
properly describe the premises as his, but his recovery will in case of 
loss be restricted to his qualified interest. Niblo vs. North America 
Fire Ins. Co., 1 Sandford, 561 ; Fletcher vs. Commonwealth Ins. Co., 
18 Pick., 419 ; Sussex Co. Mut. Ins. Co. vs. Woodruff, 2 Dutcher, 541. 

But when a disclosure of the true interest of the assured, if the 
same is not absolute, is required to be made by a condition of the 
policy, such interest must be stated to the company or the policy will 
be void. The acceptance of a policy containing the condition under 
consideration without any representation as to title, or any statement 
of the specific interest of the assured, amounts to a declaration on the 
part of the assured that his interest is an absolute one. If the plain- 
tiff had truly represented his interest in the property insured, the 
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failure of the agent to incorporate it in the policy, would not avoid 
the policy. But as it does not appear that the plaintiff stated his real 
interest in the building, he cannot recover for the loss thereof. 

The judgment must therefore be reversed and cause remanded. 


Judges Narron and Henry concur, Judges SHerwoop and Norton 
dissent. 


SUPREME COURT OF PENNSYLVANIA. 


Error to Philadelphia Common Pleas. 


CONNECTICUT GENERAL LIFE INS. CO. 
vs. 


ANNA J. McMURDY.* 


The first section of a policy of life insurance read as follows : ‘“‘In consideration 
of the application for this policy of insurance, bearing date the 20th day of 
March, A. D. 1875, which is hereby referred to and made a part of this con- 
tract, and of each of the statements made therein, which, whether written by 
his own hand or not, every person accepting or acquiring any interest in this 
contract hereby adopts as his own, admits to be material, and warrants to be 
full and true, and to be the only statements upon which this contract is made.”’ 


One of the forms of the application was entitled : ‘‘Questions to be asked by the 
medical examiner, who will fully explain the questions and witness the answers 
and signature of the person examined.” 


Held, not error to admit evidence of conversation that occurred at the time the ap- 
plication was being prepared, and of the explanation then made by the medical 
examiner of the purpose and meaning of certain questions. 


Held, not error—under the circumstances—to admit evidence of the general health 
of the insured at the time of making the application. 


Evidence admissible under one count may not be admissible under another. 


Semble, the court may be asked to instruct the jury to return a separate verdict as 
to each count. 


Action in debt by Anna J. McMurdy against the Connecticut Gen- 
eral Life Insurance Company to recover $10,000, the amount ofa pol- 


* Decision rendered June 2, 1879. 





510 Report of Decisions. [July, 


icy  e insurance issued by the company upon the life of John H 
McMurdy, payable to the plaintiff. 

The declaration consisted of two counts : 

The first stated a contract of insurance, being the policy issued by 
the company, and averred compliance with all conditions and limita- 
tions required by that policy. 

To this count four pleas were filed : 1. Nil debet. 2. Payment with 
leave. 3. A special plea setting forth that the policy was issued in 
consideration of the application, the truthfulness of which the plain- 
tiff had warranted, and that the plaintiff had falsely answered “No” 
to the question in the application whether he had ever had fits or con- 
vulsions. 4. A second special plea, to the same effect as the first, ex- 
cept that the false negation was stated to be in reply to the question 
whether the insured had ever had any malformation, serious illness, 
personal injury, or undergone any surgical operation. 

To these special pleas the plaintiff replied, traversing them respec- 
tively. 

The second count averred a certain other contract of life insurance, 
consisting of a policy of life insurance and a certain application there- 
in referred to, and the contemporaneous explanation and agreement 
as to the meaning of certain portions of said application. 

To the second count the defendant pleaded : 1. Nil debet. 2. The 
same special pleas as to the first count. 

These special pleas the plaintiff traversed respectively. 

The application contained the following questions among others : 
Have you ever had any of the following diseases? Answer (yes or 
no,) opposite each. * * * Fits or convulsions? Answer, No. 

Have you ever had any malformation, serious illness or personal in- 
jury, or undergone any surgical operation? If so, state fully its na- 
ture, duration and results. Answer, No. 

There was evidence for the defense that the insured had had fits 
and convulsions, and had received a serious personal injury. 

The plaintiff offered evidence showing that the insured was exam- 
ined for the purpose of the contract of insurance by one Wm. M. 
Orth, the medical examiner of the company, and in the presence of 
Mr. Latson, general agent for the company for the State of Indiana ; 

hat in answer to one of the said questions the insured began to de- 
scribe a wound he had received, and thereupon the medical examiner 
asked the insured some questions as to its character and location, and 
then stated that the injury did not amount to anything, and was not 
worth describing, and further explained to the insured that the mean- 
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ing of the questions in the application were to obtain from him a 
statement of all matters that would leave a permanent effect, or 
would influence the general health of the insured afterwards ; that 
the general agent of the company then further stated to the insured 
that what the company desired to know were all such matters as 
would influence the risk or chances for life of the insured, and that 
any temporary hurt could have no permanent effect. 

The admission of this evidence was the ground of the first seven as- 
signments of error by the defendan's below. 

The additional assignments of error were to the admission of evi- 
dence on the part of the plaintiff, showing the general health of the 
insured at the time of making the application for the policy of insur- 
ance, and to the charge of the judge below, as follows : 

“Tf this explanation satisfies you that the insured acted in good 
faith in answering these questions, was guilty of no fraud, but an- 
swered them truly as he believed them to be in view of the explana- 
tions made at the time by the company’s agent, then his answers are 
not to be held as estopping his recovery, simply because viewing them 
in their limited aspect to the printed questions would be unfair to 
the plaintiff here, if in point of fact the answers were superinduced 
by an explanation which the agent made at the time,” etc. 


M. Arnotp and W. S. Price, for Piaintiffs in Error. 

We contend that the court below erred in requiring the insurance 
company to produce its medical examiner. The question was not 
whether the insured had been examined and approved by the com- 
pany, but whether he had made false statements to the medical ex- 
aminer in order to obtain the policy, and upon this point the medical 
examiner’s report was irrelevant. 

The attempt to excuse the insured’s breach of warranty that his an- 
swers were true, by showing a conversation between him and the 
agent concerning a gunshot wound which he said he had received, 
has no connection whatever with the fits and convulsions. 

The contract between the parties effectually excludes any conver- 
sations with or statements to agents. 

The defendant below requested the judge to charge : “If any of the 
answers are untrue or evasive, the policy is void and the verdict must 
be for the defendant, and it is not necessary to inquire whether the 
questions and answers are material to the risk or otherwise.” To this 
the judge answered, “In view of Latson’s testimony I decline this 
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point, as it takes his testimony away from you and his testimony must 
go to you.” 

This answer was erroneous. Jeffreys vs. Life Ins. Co., 22 Wallace, 
47 ; Aitna Life Ins. Co. vs. France et al., 91 U. S. Rep. 

An untrue representation at the time of effecting an insurance, 
voids the policy, although the death is in no wise connected with the 
subject of misrepresentation. Hartman vs. Ins. Co., 21 Penn. st. R., 
466. 

Where the facts are plain and undisputed, it is the duty of the 
judge to direct the jury as to the verdict. McCraken vs. Roberts, 19 
Penn. St. R., 390 ; Phillips vs. The Improvement Co., 31 id., 56. 


A. Swney Buwpie, D. G. Esuteman, and James W. Paut, fur Defend- 
ants in Error. 

We do not contend that where a warranty has been entered into 
upon any subject, one of the parties may defend on the ground of im- 
materiality to the object of the contract, of the fact warranted. But 
what did the insured warrant? He warranted that his answers 
should be true and full, and that they were the statements upon 
which the contract was made. If McMurdy’s statements were untrue, 
we admit that the plaintiff could not recover. The judge below 
charged the jury as follows: “If, then, the answer was false, under 
the warranty feature of the policy, it does not make any difference 
whether he knew it or not. The insurance company is entitled to 
protection ; for when a man warrants an answer to be true, although 
he may not know of its falsity at the time, and he believes it to be 
true, he estops himself by this warranty.” 

Now it is clear, in view of this charge, that the verdict established 
the fact upon the record that there was no fraud, want of good faith, 
or impropriety on the part of the insured in the transaction. 

No person will pretend to say, in view of the evidence in this case, 
that the insured’s answers were not true. But were they true ac- 
cording to the contract? Answers to what? Answers to the ques- 
tions, as the company itself explained them—not merely as they are 
printed upon that paper, signed by the insured, but as they are print- 
ed upon that paper, with the extension which the company itself au- 
thorized and required to be put upon them in this very printed lan- 
guage, which the company handed to the insured as part of the direc- 
tions by which he was to be bound. 

But it must be borne in mind that there were two issues tried in 
this case. There was the issue openly put to the jury, whether or not 
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the insured ever had fits or convulsions, or serious personal injuries at 
any time. The general verdict of the jury was a verdict upon both 
counts of the declaration, so that it becomes totally immaterial 
whether the second issue was maintainable or not under the findings 
on the facts. As a matter of fact, the verdict of the jury establishes 
both counts of the plaintiff's declarations. 

It will be recollected that there was no objection made by the de- 
fendant’s counsel that the evidence should be limited to one particu- 
lar issue, and the verdict not only finds that McMurdy never had any 
disease or injuries which affected his life as an insurable risk, but that 
he never had fits or convulsions, or serious personal injury, in the ac- 
ceptation of the terms of the policy, at any time. 


STERRETT, J. 

The questions of fact presented by the pleadings in this case, justi- 
fied the admission of the testimony complained of in the first seven 
assignments of error ; and in view of the testimony properly before 
the jury, there was no error in the instructions of the court covered 
by the remaining assignments. The declaration, as originally filed, 
contained a single count in debt on the policy of insurance, averring 
in due form compliance with the terms and conditions thereof, and 
the refusal of the company to pay the insurance money. Subsequent- 
ly an additional count was filed, based on a contract of life insurance 
between the defendant company and the insured, consisting of a pol- 
icy and the application therein referred to, together with a contempo- 
raneous explanation of the meaning of certain questions therein con- 
tained, and the answers required to be made thereto. The questions 
referred to are contained in form B, entitled, “ Questions to be asked 
by the medical examiner, who will fully explain the questions and 
witness the signature of the person examined.” It was claimed that 
the authority of the medical examiner to explain the questions to be 
answered by the applicant, was thus clearly recognized, and that the 
latter, in answering, might well be governed by such explanations 
as were made by the medical examiner. The defendant, without 
questioning the sufficiency of the second count, by demurrer or other- 
wise, pleaded nil debet and two special pleas to both counts, and, in 
addition thereto, payment with leave to the first count. The special 
pleas were respectively traversed, and thereupon issue was joined. 
The questions of fact raised by the issues on the first count were sub- 
stantially whether the plaintiff and her husband had complied with 
all the terms and conditions of the policy required of them, or either 
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of them ; and more especially whether, prior to making the answers 
and statements referred to in the special pleas, the insured had been 
afflicted with fits and convulsions, or had been seriously ill, or had 
received personal injuries from which serious illness had resulted. 

The questions presented by the issue on the second count, in addi- 
tion to some of those raised by the first, were in substance, whether 
the company, through its medical examiner and by the presence and 
assent of its general agent, had made the contemporaneous explana- 
tions of the questions therein averred, to wit: that the meaning of 
the questions was to obtain from the insured a statement of all mat- 
ters that would permanently affect his general health ; that all the 
company desired to know were such matters as would influence the 
risk or chances of life of the insured, and that a temporary hurt could 
have no effect ; whether, prior to making the application, the insured 
had been afflicted with serious illness, or any of the diseases men- 
tioned, or had sustained severe personal injury, any one or more of 
which had produced a permanent effect on his general health ; and 
whether it was true, as averred, that the diseases, injuries, etc., men- 
tioned in the second count, had produced only a temporary effect, 
without impairing his general health or diminishing his chances of 
life. 

It will thus be seen that the qustions of fact presented by the issue 
upon the first, are in some respects different from those involved in 
that upon the second count. Hence, testimony that was stricly pro- 
per under the one, might not have been admissible under the other, 
if it had been specially objected to on that ground ; but no such ob- 
jection was made, and, if the testimony was competent and relevant 
under either count, its admission generally was not such error as 
called for reversal. The court was not asked to distinguish between 
the two counts, or instruct the jury to return a separate verdict as to 
each. In case the plaintiff, under the evidence, was entitled to re- 
cover, there was no room for controversy as to the amount. It was 
the same under each count—the sum named in the policy, with inter- 
est. If there was a recovery at all, it could be neither more nor less. 

The testimony tending to prove the terms of the contract as laid 
in the second count, was introduced and submitted to the jury, who, 
by their general verdict on both counts, found in effect that all the 
material averments were true. Ifthe contract of insurance, as claimed 
by the plaintiff below, was thus established, it was certainly compe- 
tent and material, under the pleadings, to prove that at the time of 
making the contract, the health of the insured had not been perma- 
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nently affected as a life risk by any of the means complained of ; that 
the effect of the injuries, sickness, etc., on his general health had been 
only temporary ; that neither singly nor together had they produced 
any permanent effect on his health, or rendered his insurable risk less 
valuable to the company. 

This of course involved an inquiry into his general health. Much 
of the testimony, the admission of which is complained of, was of this 
character, and it appears to us that it was clearly competent under 
the issues presented by the pleadings. The report of Dr. Orth, the 
medical examiner of the company, as well as his testimony, was com- 
petent and relevant, at least under the second count. He testified 
that at the time he made the examination for the company, the health 
of the insured was good ; that he was a man of correct habits so far 
as he knew, and his general appearance was good ; that he met him 
every day, and “considered him a healthy man.” ‘To the same effect, 
but more pointed and specific, was the testimony of Mr. Latson. His 
acquaintance with the insured commenced in 1866, and he was pres- 
ent when Dr. Orth made the examination for the company. Speak- 
ing of Mr. McMurdy’s health during the time he was acquainted with 
him, he says, he “ was a man of extraordinary physical development, 
and seemed to be in perfect health. He was vigorous, well-built, with 
perfect physique and stalwart frame ; he seemed to be a man of the 
most perfect health I ever knew.” This and other testimony of like 
nature had a direct and important bearing on one or more of the 
questions to be passed on by the jury ; and without specially noticing 
the several assignments of error, in relation to the admission of testi- 
mony, it is sufficient to say that neither of them is sustained. 

The testimony being properly before the jury, it was of course the 
province of the court to instruct them as to its bearing and effect in 
case they found the facts to be as claimed by the plaintiff. In view 
of the issues of fact presented by the pleadings, there was no material 
error in the instructions given to the jury, either in the general charge 
or in answer to points submitted. 

In referring to the testimony, as to what occurred at the time the 
application for insurance was being prepared, and the explanation 
then made of the purpose and meaning of certain questions, the 
learned judge said to the jury : “If this explanation satisfies you that 
he acted in good faith in answering these questions—was guilty of no 
fraud, but answered them truly as he believed them to be in view of 
the explanations made at the time by the company’s agent—then his 
answers are not to be held as estopping recovery, simply because 
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viewing them in their limited aspect as to the printed questions, 
would be unfair to the plaintiff, if in point of fact the answers were 
superinduced by an explanation which the agent made at the time.” 
Again, in portions of the charge embraced in the 11th and 12th as- 
signments of error, the jury were instructed that if the insured was 
misled by the statement or explanation of the agent, the plaintiff was 
entitled to protection against a strictly literal construction of the print- 
ed questions and the answers thereto. The learned judge said, “If 
in good faith the insured answered these questions in view of the in- 
terpretation that was presented to him by the agent, then, gentlemen, 
there is no fraud ; and if such you find to be the case, you must read 
in these interrogatories the explanation made by the agent at the 
time, then read his answers to the interrogatories in the light of such 
explanations.” 

In other portions of the charge, and answers to points submitted, 
the same views are expressed in different language, so that the jury 
could not fail to understand that, in connection with the answers of 
the applicant, it was their duty to consider not only the questions as 
they appeared on the printed form, but also the explanation and con- 
struction given to them by the company’s agent at the time. In view 
of the testimony before the jury there was no error in this. Indeed 
the learned judge could not have withheld the instructions complained 
of without ignoring the force of clear and uncontradicted testimony. 

We have not overlooked the fact, so strongly insisted on by the 
learned counsel for the company, that the insured warranted the 
truth of his statements and answers to questions contained in the ap- 
plication. This would possess all the controlling effect claimed for it, 
if the company had not authorized its agent to construe and explain 
the questions. This authority, as we have seen, is clearly expressed 
on the face of the application. In fact it is made the duty of the 
medical examiner not only to propound but also to “fully explain ” 
the questions contained in form B. Surely the object of this could 
not have been to deceive and entrap the insured. Any intelligent ap- 
plicant for insurance would infer, from what is stated in the caption 
to the questions, that in answering them he should do so with refer- 
ence to the construction and explanation given at the time. If the 
questions were explained and answered in good faith according to 
the interpretation put upon them by the representative of the compa- 
ny at the time, there could be no reasonable objection to proving the 
facts and submitting them to the jury,as was done in this case. If 
the court had excluded the testimony complained of, and held the 
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plaintiff below to a strict construction of the warranty, according to 
the letter of the questions as they appear in the printed form, a grave 
error would have been committed. As it was, we discover no error in 
the record that would justify a refusal of the judgment. 

Judgment affirmed. 


COURT OF APPEALS OF NEW YORK. 


PERCY O'BRIEN, Appellant, 
vs. 


PHCENIX FIRE INS. (CO. or Harrrorp, Conn., 


Respondent.* 


A notice sent to defendant stating the destruction of the property and enumerat - 
ing the companies insuring, itself among the number, signed by a party whose 
relationship did not appear, but who proved to have been guardian for plain- 
tiff mortgagee, to whom loss was payable, was sufficient. 

The fire occurred on the 8th of March ; the proofs of loss were prepared by an in- 
surance agent, and embraced many items ; the affidavit was sworn to on the 
18th of April, and the proofs were not served until the 16th of May. The al- 
leged ground of the delay was the desire of the agent, as a business man, to 
satisfy himself that they were correct. 

Held, that it could not be said as a matter of law, that they were not served as soon 
as possible; the question was one of fact. The lapse of time was a proper mat- 
ter for consideration, but was not conclusive of unreasonable delay. 

Judgment reversed. 


Henry J. Scuencr, for Appellant. 
N. B. Hoxtz, fur Respondent. 


Miter, J. 
The policy upon which this action was brought contained condi- 
tions that the assured shall forthwith give notice to the company of 
the fire, and, as soon after as possible, render a particular account of 


* Decided March 18, 1879. 
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such loss. It is claimed on the part of the defendant, that neither of 
these conditions was complied with ; and upon that ground the 
judge properly dismissed the complaint, upon the trial. 

As to the first ground, it appears that the fire took place on the 
eighth day of March, 1876. Upon the tenth day of March following, 
a notice of the loss signed by Ellen E. Gleavey, stating that the build- 
ing insured by policy No. was destroyed by fire on the night 
of March 8, was served upon the defendant. Annexed to this notice 
was a statement of different policies in various companies, and 
among them that of the defendant, with the number of the policy. 
The policy stated that, in. consideration of the premium therein 
named, the defendant did insure Peter Gleavey ; that the loss was 
payable to the plaintiff, mortgagee, and the ownership in the pro- 
perty was vested in Margaret Elliot Jack. The proof upon the trial 
showed that Ellen E. Gleavey was the mother of Margaret Elliott 
Jack, who was an infant, and after the fire was appointed her general 
guardian. Conceding that the defendant had no knowledge of the 
relationship of Mrs Gleavey to the owner of the property, as the no- 
tice advised the defendant of the loss by fire, and the policy in which 
the insurance was had, and no objection was made, or offer to return 
the same, we think it was sufficient. It was served in due season, 
and although it might have been more specific as to the relationship 
of the person signing it to the insured, it advised the defendant of 
the loss, which was all that was required. 

A more serious question arises in reference to the furnishing of 
proofs of loss. It appears that the proofs were prepared by one 
Benjamin Lewis, an insurance agent, who was employed by the 
mother and guardian of the infant, with the assistance of Mrs. Gleavey, 
who had occupied the premises with her husband. The affidavit at- 
tached was sworn to on the 18th of April, and the proofs were not 
served until the 16th of May, thereafter. The reason of the delay in 
the service, as testified to by Mr. Lewis, was that he wished to satisfy 
himself, as a business man, that the statement given by Mrs. Gleavey 
was correct ; and that he kept them until he was satisfied they were so, 
and then caused them to be served. The proofs were never re- 
turned to the guardian or the agent, nor any notice given that they 
were not satisfactory. Whether they were served as soon after the 
time as possible to render a particular account properly verified was 
a question of fact, and it could not be held as a matter of law that 
they were not. It is easy to see that there must have been some dif- 
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ficulty in obtaining accurate data, where so many items were to be 
stated and sworn to ; and it is not unreasonable to say that some 
time might have been required in preparing the papers, and some de- 
lay in determining their accuracy. 

The fact that the affidavit was sworn to so long before it was served 
was a proper subject for consideration, upon the question as to the delay, 
but it was not conclusive. The omission, therefore, to serve the papers at 
an earlier period was not a direct breach of the condition referred to, 
and an absolute bar to the plaintiff's right to recover. Under all the 
circumstances, it was a question for the jury to determine whether the 
delay was unreasonable, and the papers had been furnished as soon 
after the fire as possible, in accordance with the terms of the policy. 

We do not deem it necessary to discuss the authorities cited by the 
defendant’s' counsel ; and it is sufficient to say that they are not in 
conflict with the views expressed. 

For the reason stated, the judgment must be reversed and a new 
trial granted, with costs to abide the event. 

All concur. 
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SOUTHERN DISTRICT OF MISSISSIPPL 
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FIREMEN’S INS. CO., or Cutcaao, 
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W. L. HEMINGWAY, Srare Treasurer, ET AL. 


An Illinois company, in compliance with the statute of Mississippi, deposited with 
the treasurer of that State $15,000, which the statute guaranteed to whoever 
might be determined entitled thereto as provided by the statute. Afterward 
the company reinsured its Mississippi risks in another Illinois company, and 
assigned the certificate of deposit to the reinsurer, subject to all legal claims 
thereon under the statute, of which the treasurer was duly notified. The rein- 
sured was shortly after adjudged a bankrupt, and the interest of the reinsurer 
in the fund was confirmed by the court. The treasurer, according to law, 
published the required notice to all who might have claims against the fund. 
Meanwhile, suits were instituted by the policy-holders of other States in a 
Mississippi court, and judgments rendered against the treasurer as garnishce. 

Held, that while a negotiable instrument must be unconditional, the assignment 
to the reipsurer was good in equity. 

Held, that the validity of the assignment in view of bankruptcy could only be ob- 
jected to by the assignee in bankruptey, and an assignment of his claim to the 
reinsurer by the assignee in bankruptcy was a confirmation of its title. 

The Mississippi statute provides that it shall not be lawful for the agent of another 
State company to do any business without first obtaining a certificate of au- 
thority from the auditor, upon furnishing to the latter a statement of the con- 
dition of the company as specified, and an authority from the company to ac- 
cept service, etc., and the agent shall also make the required deposit, which 
may not be withdrawn until all losses have been settled, and then not until six 
months’ notice has been given to the treasurer ; also, that when a judgment or 
decree remains unsatisfied for thirty days, the creditor may file a transcript with 
the treasurer, who shall satisfy the claim from the fund unless such judgment 
or decree be stayed by judicial process ; also, a violation of the provisions should 
be a criminal offense ; also, that the unearned premium should be a charge on 
the deposit ; also, that in case of insolvency the treasurer should publish a 
notice to all policy-holders, claimants on the fund ; also, that at the end of 
ninety days from the first publication the treasurer should proceed to pay the 
claims from the deposit, etc. 
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Held, that the statutes must be construed together with regard to their object to 
protect the citizens of Mississippi. 

Held, that the object being to give foreign companies the same privileges, coupled 
with the same liabilities, as Mississippi companies, the deposit is intended only 
for those obtaining policies through authorized agents in the state, aud no as- 
signment of the fund nor revocation of agencies can be made to defeat such 
claims. 

Held, that in case of withdrawal or insolvency any policy-holder may cancel or 
surrender his policy and claim the unearned premium, which surrender is to be 
certified by the agent according to law, but if he refuse the policy-holder may 
prove his claim. After all such claims have been satisfied, the balance of the 
fund must be returned to the company depositing, or its assignee. 

Held, that the payment by the treasurer on policies not issued by an authorized 
agent in the State was improper. 

Held, that the payment of claims for fees due to agents from the insolvent was im- 
proper. 

Held, that the party entitled to the fund is entitled to a decree against the parties 
thus improperly receiving it. 

Held, that the duty of the treasurer in the reception and payment of the fund is 
ministerial, but that of determining the proper parties in case of insolvency is 
judicial, and he cannot be held personally liable fora mistake honestly made 
and free from fraud. 


Held, that attachments obtained in a State court on account of policies issued by 
agents in another State are not binding against the claim of the reinsurer. 


Statement of facts by Editor of Insurance Law Journal. 


The following additional facts, from E. R. Bowen, of counsel for 
plaintiff, will more fully explain this case. The bill for injunction 
was originally drawn to be filed in a United States court, but no 
United States judge could be found in the State at the time, and it 
was deemed necessary to resort to a State court to save the fund. 
The State Supreme Court, in a suit by one of the claimants, has held 
that the language of the statute, “at the expiration of thirty days 
from the publication ” the treasurer “shall proceed to pay,” ete., 
means thirty days after the expiration of the sixty days’ notice. 
About $3,000 bad been paid out within five days after the expiration. 
The claimants under policies issued in other States insisted that by 
transferring the ownership to citizens of Mississippi they were within 
the protection of the deposit law. It appears that but one of the 
claims by agents for unearned premiums had been returned canceled 
with the agent’s certificate, while the claims included pvulicies pre- 
viously canceled and taken up by the insolvent and its reinsurer. 
Some of the claims were in suit by attachment, and were paid before 
trial. 


Marcettus Green and Grorce F. Harpine for Plaintiff. 
T. C. Carcuines, Attorney-General, Nugent & McWuui, Pirman & 
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Pirmay, Surra & Kuery, O. B. Sansom, Barrows & Syrup, for De- 
Fendants. 


Hr, J. 

This cause is submitted upon bill amended, and supplementai bill, 
answers, exhibits, and proofs, from which the following facts appear : 

The Globe Insurance Company, chartered and doing business un- 
der the laws of Illinois, desiring to transact business as insurers 
against loss by fire in this State, through agencies located in this 
State, in pursuance of the statutes of this State, on or about the 
15th day of April, 1875, complied with said statutes, under the re- 
quirements of which said company deposited with the treasurer of 
this State the sum of $15,000 in the warrants of this State, drawn 
upon the treasurer, who gave a certificate therefor as required by 
law, drawing six per cent interest, the payment of which the statute 
guaranteed to whoever might be determined entitled thereto as pro- 
vided by the statute. 

Whereupon sid company, through its duly appointed agents, 
Messrs. Barrows & Smythe and others, commenced taking risks and 
issuing policies of insurance against loss by fire within the State of 
Mississippi, and so continued until March 1, 1876, when said business 
ceased, and after which time no further policies were issued or busi- 
ness done in this State through said agents. 

Soon thereafter the company notified the defendant Hemingway, 
the then treasurer of this State, of her intention to cease doing busi- 
ness in this State, and to withdraw said deposit as provided by statute. 

On the 27th day of April, 1876, the Globe Insurance Company for 
certain considerations transferred and assigned said certificate of de- 
posit to the Union Insurance Company, the name of which was after- 
ward changed to the “ Firemen’s Insurance Company,” the present 
complainant. 

A part of the consideration of such assignment was that the com- 
plainant should reinsure the policy-holders who had taken out poli- 
cies through the agents so appointed in the State of Mississippi, and 
doing business under the statutes of this State, and which was ac- 
cordingly done. 

Srid assignment was made subject to all the legal claims and de- 
mands on said fund binding thereon under the statutes of this State. 

Notice of said assignment was given to Hemingway, as treasurer, 
about the 29th of May, 1876. 
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The State treasurer, on the 51st of May, 1876, being satisfiel that 
the Globe Insurance Company had become insolvent, in pursuance of 
the statutes of the State as amended in relation to such insurance 
company, gave notice by publication in the Clarion, a newspaper 
published in Jackson, to all persons having claims upon said com- 
pany, and founded upon losses on policies issued, and for unearned 
premiums thereon, to the end that the same might be allowed and 
paid out of said fund as provided by law; and on August 4th, 1876, 
said treasurer did allow and pay to claimants upon said fund as fol- 
lows: to Sherman H. Paris, $2,099.16; to Wm. Mullen, $105.62 ; 
to Barrows & Smythe, $240.32; to Morris Bros., agents, $459.57, 
and to A. L. Davis, $27.19. 

It further appears that on or about the 27th of May, 1876, a peti- 
tion was filed by creditors of the Globe Insurance © »mpany in the 
District Court of the United States for the Northern District of Illi- 
nois, to have said company declared a bankrupt, and upon proceedings 
bad thereunder said company was adjudicated a bankrupt, and Rob- 
ert E. Jenkins was duly appointed assignee thereof. That a litiga- 
tion was afterward had between said Jenkins, as such assignee, and 
said complainant in reference to said fund, in said District Court in 
which said adjudication was had, which resulted in a conveyance 
of all the interest which said assignee took in said fund to the com- 
plainant. 

On May 22, 1876, Peyton S. Davidson, Nicholas Springer, and E. 
C. Carroll, and on May 27, 1876, Wm. E. & W. B. Hamilton and 
James La Burge, Jr., respectively instituted their several suits in the 
Circuit Court of Warren County, in this State, by original attachments 
against said Globe Insurance Company, and said Hemingway as gar- 
nishee, and to which said Globe Insurance Company interposed its 
plea of general issue, and said Hemingway made answer as such 
treasurer that he had in his hands said funds. 

These several suits were brought to recover the amount of losses 
alleged to be due upon certain marine policies of insurance issued by 
the Globe Insurance Company through its agents in the city of Chi- 
cago. 

On November 29, 1876, judgments were rendered in said suits, and 
against Hemingway as garnishee, in favor of La Burge for $661.40 
and costs; in favor of W. E. & W. B. Hamilton for $625.25 and 
cos's; in favor of E. C. Carroll for $1,694.35 and costs ; in favor of 
Nicholas Springer for $662.44 and costs; in favor of said Davidson 
for $2,175 and costs. ; 





524 Report of Decisions. [July, 


On August 16, 1876, complainant filed her bill in the Chancery. 
Court of Hinds County, against Hemingway, treasurer, and other 
defendants, with some others whose claims have been compromised 
and need not be further noticed in the progress of this cause. 

The bill charges a combination between Hemingway and his co- 
defendants to defraud complainant out of her just rights to said fund ; 
charges that Hemingway paid out the sums on the 4th of August 
to those not entitled, and without proof of there being a lien upon 
the fund, and in fraud of complainant’s rights, and seeks to hold him 
personally liable therefor ; charges that the sums claimed uuder the 
attachment suits were not charges upon the fund. 

The bill prays for the writ of injunction to restrain said Heming- 
way, as such treasurer, from further proceeding to pay out said fund 
until the matters in relation thereto should be heard and determined 
by the court, which writ was duly granted, issued, and served, and is 
now in force. 

The bill further prays that upon the hearing, the said contract and 
assignment made on the 27th of April, 1876, between complainant 
and the Globe Insurance Company, be held valid and binding ; that 
the legal and equitable rights of the claimants to said fund under the 
law be determined and settled by the court, and the residue of the 
fund, after all proper charges are paid, to be paid over to complainant. 

Hemingway answered the bill, admitting that he had made the pay- 
ments to Parisot, Barrows & Smythe, Morris Brothers, Davis, and 
Muller, as charged ; but denying all fraud, and insisting that said 
payments were a lien upon the fund, and properly paid upon legal 
and proper proof; that in his action in regard thereto he acted in 
a quasi judicial capacity, and hence was not personally responsible for 
any mistake of judgment into which he may have fallen. 

The other defendants answered denying the fraud charged, and in- 
sisted that they were respectively entitled to the payments received 
by them. 

The attaching creditors also answered denying all fraud, and in- 
sisting that the claims upon which their suits were founded were 
just, and a lien upon said fund. 

Parisot by cross bill set up a claim for loss paid for salvage of a 
steamer covered by his policy. After issues were made, and befure 
hearing, the cause was removed to this court. Complainant filed 
her amended and supplemental bill, which, after reciting the allega- 
tions of the original bill, charges that after the filing of the original 
bill, by fraud and collusion between Hemingway and the pluiutiffs in 
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said attachment suits, the said judgments against the Globe Insur- 
ance Company and Hemingway, treasurer and garnishee, were ob- 
tained, and that the same are void, and constitute no just demand or 
charge upon said fund as against complainant’s rights. 

To this bill Hemingway answered, reiterating the statement of his 
original answer, and denying all fraud in relation to obtaining the 
judgments in the attachment suits. 

The plaintiffs in said judgments in attachment, answered the 
amended and supplemental bill denying all fraud, insisting that said 
judgments are valid, and a demand, and a legal charge upon said 
fund, and that the judgments are res adjudicata, and cannot be inquired 
into in this suit. 

Complainant has filed her answer to the cross bill of Parisot, and 
issues joined on the several answers. 

The pleadings and proofs are unusually voluminous, but the fore- 
going comprises all that need be stated to an understanding of the 
questions presented, and argued with ability by the different counsel 
representing the respective interests invulved. 

The first question presented is as to the title of complainant to the 
funds deposited with the treasurer ; for if she has no title the bill 
must be dismissed. 

Neither of the conveyances under which complainant claims is de- 
nied ; but it is insisted by defendant’s counsel that the assignments 
were made subject to the claims that might be on the fund under the 
laws of this State. 

Whilst a negotiable instrument must be unconditional, such is not 
necessary to transfer a claim of the kind under consideration. The 
assiguments are good on their face under the State statute, and are 
certainly good as equitable assignments. 

It is, however, urged that the first assignment was void under the 
bankrupt law, and that the second cannot be set up under the 
amended and supplemental bill. 

To the first objection it is only necessary to state that no one except 
the assignee in bankruptcy could maintain this objection, and this, 
under the sanction of the bankrupt law, he has waived by assigning 
all the interest he took under the assignment to him, to the com- 
plainant. 

To the second objection it is only necessary to state that the as- 
signment by the assignee in bankruptcy was buta confirmation of the 
same title, derived from the same source, and is unlike a title derived 
from a different person, and of a different character. 
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Tam satisfied that nuthing is shown to defeat complainant’s title to 
whatever balance may remain of said fund after all the legal clains 
upon it existing on Apiil 27, 1876, shall have been satisfied, which 
brings us to the much more difficult question of determining what 
these claims are, and this involves a construction of the insurance 
laws of this State, but few of which have received a construction by 
our Supreme Courts. 

Secticn 2442 of the Code of 1871, reads as follows: 

“Tt shall not be lawful for any agent of any insurance comp ‘ny in- 
corporated by any other State than the State uf Mississippi, directly 
or indirectly to take risks or transict any business of insurauce in 
this State without first procuring a certificate of authority from the 
auditor of public accounts; and before ob‘aining such certificate, 
such agent shall furnish to the said auditor a statement under the 
oath of the president or secretary of the company for which he may 
act, which statement shall show : 

1. The name and locality of the company. 

2. The amount of its capital stcck. 

3. The amount of its capital stock paid in. 

4. The assets of the company, including first the amount of cash 
on band, and in the hands of agents or oiher persons ; second, the 
real estate unincumbered ; third, bonds owned by the company, and 
how they are secured, with the rate of interest thereon ; fourth, debts 
of the company secured by mortgage ; fifth, debts otherwise secured ; 
sixth, debts for premiums ; seventh, all other securities. 

5. The amount of liability due or not due to banks or other cred- 
itois by the company. 

6. Losses adjusted and due. 

7. Losses adjusted and not due. 

8. Losses unadjusted. 

9. Losses in suspense waiting for further proof. 

10. All other claims against the company. 

11. The greatest amount insured in any one risk. 

12. The greatest amount allowed by the rules of the company to be 
insured in any one city, town or village. 

13. ‘he greatest amount allowed to be insured in any one block. 

14, The act of incorporation of the company. 

15. The ceitificate of deposit of the State treasurer, as hereivafter 
provided. 

The statement shall be filed in the office of said auditor, together 
with a written instrument under the seal of the compuny, signed by 
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the president and secretary, authorizing such agent to acknowledge 
service of process for and on behalf of such company, consenting that 
the service of process upon such agent shall be taken and held to be 
as valid as if served upon the company, according to the laws of the 
State, and waiving all claim of error by reason of such service ; and 
no insurance company or agent of any insurance company incorporat- 
ed by any other State shall transact any business of insurance in this 
State, unless such company is possessed of at least one hundred and 
fifty thousand dollars of actual capital invested in stocks of at least 
par value, or in bonds or mortgages of real estate, with double the 
amount for which the same is mortgaged ; and upon filing the afore- 
said statement and instrument with the auditor, and furnishing him 
with satisfactory evidence of such investment as aforesaid, it shall be 
the duty of said auditor to issue a certificate thereof, with authority 
to transact business of insurance to the agent applying for the same.” 

Section 2444 provides that such agent, before taking any risks or 
transacting any business of insurance in this State, shall file in the 
office of the chancery clerk of the county in which he may desire to 
establish an agency fur such insurance company, a@ copy of the state- 
ment filed with the auditor, which also must be published in sume 
newspaper in the county. 

Section 2445 requires this statement to be —" filed and pub- 
lished annually. 

Section 2446 requires that agents of such insurance companies be- 
fore commencing business in this State should deposit State warrants, 
or cash, with the treasurer of the State, whose capital does not exceed 
$250,000, $15,000, and those of larger capital $20,000, and for 
which the treasurer shall issue bis certificate, and which shall re- 
main on deposit as long as the compuny shall continue to do business 
in this State, and shall not be withdrawn until all losses upon such 
life, fire or marine risks shail be adjusted and paid, or adjudged by a 
court of competent jurisdiction in favor of said company, and then not 
until six months’ notice shall have been given the treasurer of an in- 
tention of such withdrawal. 

Section 2447 provides that when such deposit shall have been 
made, the treasurer shall issue his certificate of deposit therefor, with 
a statement on its face that the faith of the State is faithfully pledged 
for the redemption of the same, and bearing interest at the rate of 
six per cent per annum, payable annually. 

Section 2450 provides that when a judgment or decree shall remain 
unsatisfied for the space of thirty days after the rendition thereof, that 
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the plaintiffs may file with the State treasurer a transcript thereof, ac- 
companied with the certificate of the clerk and sheriff of the county ; 
that such judgment or decree remains unpaid, and that the fi. fa. has 
not been suspended by writ of error or appeal; that thereupon the 
treasurer shall pay the amount of said judgment or decree, including 
costs, and credit to the amount of the deposit, to be replaced in sixty 
days on notice to the agent, provided the treasurer shall not pay out 
more than the deposit in his hands, and shall not pay over any 
amount on such judgment or decree which may be stayed by injunc- 
tion, appeal or writ of error, until the same shall have been finally de- 
termined. 

Section 2451 makes it a criminal offense to violate any of the pro- 
visions of the chapter of which these sections compose a part. 

It was soon found that companies making the deposit could with- 
draw and leave unearned premiums unprovided for, to amend which 
the act of 1873, amendatory to the foregoing sections, provided that 
such unearned premiums should be a charge upon such deposit, and 
entitled to payment under section 2450. 

That act further provides that when any such insurance company 
shall become insolvent, or shall appear so to the treasurer, he shall 
immediately give notice by advertisement in some newspaper of gen- 
eral circulation for sixty days, notifying all persons holding claims 
against such company for losses and unearned premiums to present 
the same to the treasurer duly certified, as required by the first section 
of the act, which is a certificate from an agent of the company that 
the policy has been canceled or surrendered to an agent of the com- 
pany, and showing the amount of the unearned premiums so due. 
That at the expiration of thirty days from the publication, (which 
means after the end of the sixty days, and ninety days from the first 
publication,) he shall proceed to pay the claims against said fund, 
provided, if the fund is insufficient to pay all, first to losses ; and if not 
enough for all of these, then pro rata among them ; if a residue shall 
remain after payment of losses, then to pay unearned premiums if 
enough for that purpose; if not, then pro rata upon them, and if 
enough to pay all these demands, and a surplus remains, to pay the 
same to the holder of the certificate of deposit. 

Another defect in these statutes soon appeared by the agents of the 
company leaving the State, or absconding, or concealing themselves, so 
that the process provided for by section 2442 of the Code, above 
stated, [could not be served ;] so the act of 1874 amended this sec- 
tion, and provided for proceedings by attachment as in cases of for- 
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eign corporations and proceedings thereunder, and subjecting the 
treasurer to the writ of garnishment. 

I have given this full recital of these statutory provisions because all 
of them have more or less application to the questions here involved. 

These statutes form a scheme toa certain end, and must be con- 
strued together. That end is to give to insurance companies char- 
tered and doing business in other States an opportunity to establish 
agencies and do business in this State ; but as a protection to our cit- 
izens from fictitious or insolvent companies created and doing busi. 
ness in other States, and to give to our citizens an opportunity to ex- 
amine the law of their creation and their condition in every way, the 
sworn statement of their condition by their principal officers, with a 
copy of their charter, is required to be filed with the auditor, and also 
in the office of the chancery clerk in each county in which the compa- 
nies by their agents may desire to do business, and where liabilities 
may be incurred upon policies issued through such agents, that the 
companies may be sued, judgment obtained, and satisfaction had 
without the policy-holder having to go out of the State to obtain it ; 
hence, the agreement for service of process, and the deposit t» be 
made with the treasurer, and the mode of reaching the funds so de- 
posited with him ; and that those taking risks may know the amount 
of the risks for which the deposit is liable. 

In other words, it is to give as far as possible these foreign insur- 
ance companies the privileges, coupled with the liabilities, of compa- 
nies chartered by this State. Such being the case, the deposit is in- 
tended only for those who may obtain their policies through the 
agents appointed and doing business in the State, and under the pro- 
visions of our statutes. 

No assignment or transfer of the fund so deposited can be made so 
as to defeat the claims upon it for satisfaction of losses or unearned 
premiums upon the policies issued by such agents as provided by 
these statutes. 

Nor can such company revoke the powers of their agents so as to 
defeat the remedies provided by the statute, although it may for any 
other purpose. 

So that in case such company shall cease to do business in this 
State, either by withdrawal of agencies or insolvency, any person 
holding a policy issued through such agent or agents, which have not 
expired, may cancel the policy or surrender it to the agent, and de- 
mand the unearned premium, which I un:lerstand tv be the amount 
of premium due for the unexpired term of the policy. 
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The agent is required to estimate and certify the amount due, and 
that the policy has been canceled or returned, which has the same 
effect. 

This certificate is by law made evidence of the cancellation or re- 
turn, and the amount of ‘the unearned premiums, but if the agent 
should refuse to do this duty, the policy-holder, I have no doubt, may 
cancel or tender the return of the policy, and make proof of its value ; 
his redress cannot be defeated either by the failure of the agent to do 
his duty or by the want of such agent. 

After, however, all these demands have been satisfied, the fund in 
the hands of the treasurer is to be returned to the depositor or its as- 
signee. 

It is the company and not the agent that makes the deposit, al- 
though the company acts through her agent, being incapable of any 
other action. 

After those are satisfied who have this special lien on this fund, I 
incline to the opinion that it is liable to other creditors of the deposi- 
tor or its assignee, but under my view of the right of the parties to 
this suit the decision of this question is unnecessary. 

Let these rules of law be applied to the facts of this case, and first 
as to the claims paid by the treasurer. 

It is admitted that the claims of Parisot are not founded upon a 
policy or policies issued by an agent doing business under the provi- 
sions of the statutes in this State, hence, under the construction given 
to this statute, are not liens or demands upon this fund, and were im- 
properly paid by the treasurer. 

The claim of Muller is of the same character, and its payment was 
consequently improperly made. 

The payment made to Davis was upon a poli-y issued by Phelan, an 
agent in Tennessee, who had no authority to do business in this 
State, and consequently was improperly made. 

The payment made to Morr‘s Bros. was upon a certificate of Phelan, 
whose certificate should not have been received as evidence, and there 
being no other evidence of the facts necessary to entitle any of said 
policy-holders to this fund, the payment of said claim was improper. 

The payment to Barrows & Smythe was made upon their own cer- 
tificate for unearned premiums. The amount which is now shown by 
the proof to be for fees due them from the Globe Insurance Company 
was clearly not a claim upon the fund. 

It does not appear whether their cluims for unearned premiums was 
upon policies issued by themselves or any other agent of the Globe 
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Insurance Company ding business in this State under the statute, 
nor does it sufficiently appear whether or not the holders of the p»ti- 
cies had canceled or surrendered them, as provided by law, to entitle 
them to these unearned premiums ; so that the evidence upon which 
the payment was made is insufficient, and the payment was improp- 
erly made. 

The result is that complainant is entitled to a decree against each 
of the parties to whom siid payments were made, and who are par- 
ties to this cause, for the sums so improperly received by them, re- 
serving, however, to Barrows & Smythe, and to Morris Bros., the 
right, if they can show by proof before the clerk as master, that any 
of the sums received by them were for unearned premiums on poli- 
cies which had been canceled or surrendered by the policy-holders, 
aud which policies had been issued by an agent doing business in 
this State under the provisions of the statute. 

Complainant’s counsel insist that she is entitled to a personal de- 
cree against Hemingway, the treasurer, and whether she is or not is a 
question of no little difficulty. 

I have no doubt that in all he did he acted in good faith, and did 
only what he believed to be his duty. 

The responsible and delicate duties imposed upon him by law are of 
a twofold character, partly ministerial and partly quasi judicial. 

The reception and payment out of the fund is ministerial ; that of 
determining the question of insolvency, of to whom payment should 
be made, when not ascertained by a judgment or decree of some 
court, is in its nature judicial, and for a mistake on this subject, hon- 
estly made and free from fraud, as I belivve was the case, I cannot 
see that he should be any more liable than a referee or any other 
person exercising judicial or quasi judicial functions. 

The action of the treasurer in such case, it is true, is not that of a 
court, nor does his decision bind or conclude parties, who are left free 
to invoke the courts to determine and enforce their rights. 

No construction of the statutes has been given by the courts to 
guide him in his action. 

The complainant was requested to apply to the court to guard its 
interests, which she declines, 

The treasurer consulted the law officer of the State, who advised 
him it was his duty to make payment on the proofs he had. 

Under these circumstances I do not think the complainant should ask 
a personal decrce against the treasurer, and I decline to make it, espe- 
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cially as the pirties to whom the money was paid are able to return it. 
This brings us to the consideration of the judgments rendered in 
the attachment proceedings by the Circuit Court of Warren County. 

It is conceded that the policies upon which these judgments were 
obtained, were issued by agents in St. Louis, Missouri, therefore con- 
stituted no charge upon the fund, nor do the judgments thereon, un- 
less it be upon the surplus after payment of all the claims provided 
for by the statute. 

It is insisted by complainant’s counsel, that the attachments were 
dissolved by the operation of the bankrupt law, having been sued 
out within less than four months of the commencement of proceed- 
ings in bankruptcy. As against the assignee in bankruptcy this would 
be true, but this is not a proceeding by the assignee in bankruptcy to 
set them aside. 

The complainant claims the fund by a title acquired prior to bank- 
ruptcy, and prior to the issuance of the attachments, and not having 
been a party to these attachment suits, is not affected by them ; so 
that it is unnecessary to consider whether they are or are not valid 
judgments against the Globe Insurance Company, which is not dis- 
chargeable under the law, or is a valid and fixed claim upon the as- 
sets of the Globe in bankruptcy. 

As already held, the title of complainant became fixed upon this 
fund on the 27th of April, 1876, subject to any prior demands upon it ; 
hence these attachments and the judgments thereon could no more 
affect complainant’s rights than such attachments and judgments 
would have affected the rights of any other third party, who was a 
stranger to the liability and suit, and whose property had been seized 
under the attachments. 

The result is that the complainant must be declared entitled to this 
fund free from these judgments. 

This leaves but a single question, and that easily disposed of, being 
the cross bill of Parisot, setting up his claim for the amount claimed 
to have been paid him for salvage. 

The policy, under which it is claimed, was not issued through an 
agent in this State under the provisions of the statute; the claim, 
therefore, does not attach to this fund, and must be disallowed, and 
the cross bill dismissed at the cost of the complainant therein. 

Each of the defendants to the bill will be taxed with the costs of 
making him a party, and those accruing in his defense respectively, 
aud the remaining co-ts by the complainant. 
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There being no claims shown to exist upoa the rem ining funds in 
the hands of the treasarer having priority to those of the complain- 
aut, they will be paid over to her duly author.zed officer, attorney, or 
agent, being first subject to such costs as may be taxed upon the 
complainant. 


UNITED STATES SUPREME COURT. 


Octoser Term, 1878. 


Error to the U. S&. Circuit Court, Eastern District of Missouri. 


UNION MUTUAL LIFE INS. CO., or Mainz, 
Plaintiff in Error, 
vs. 


M. D. LEWIS, Pustic Apministrator, ETC. 


The public administrator of Si. Louis County, Mo., filed in the clerk’s office of the 
Probate Court of that county a motion addressed to the judge of the court, 
giving notice that he had taken charge of the estate of B., ‘late of the county 
of St. Louis,” for the purpose of administration, and immediately, without pre- 
senting previous proofs, or giving the company notice of his claim, commenced 
suit to recover on the policy. B., at the date of the policy aad time of his 
death, was a citizen of another state, where letters of administration had been 
granted, and was at no time a citizen of Missouri, nor had any estate there. 

Held, that the administrator had no authority to administer the estate, and no 
cause of action against the company, and the latter, whatever its liability, was 
not bound to litigate with him. 

Held, that an answer disputing simply his right to administer this estate, but not 
his right, as administrator, to perform all the legitimate functions of his office, 
is not questioning his authority in a collateral proceeding. 

Held, that such an answer was in bar, not in abatement, and an answer to the 
merits without a previous disposition of the administrator’s right by the court 
was not a waiver of objections founded on the latter. 


Judgment reversed. 


This action was commenced in the Circuit Court of St. Louis 
County, Missouri, by the defendant in error, as public administrator 
of that county, upon a policy of iusurauce dated July 30, 1873, where- 
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by the Union Mutual Life Insurance Company of Maine, plaintiff in 
error, agreed to insure the life of William S. Berton, ‘‘ of Milwaukee, 
county of Milwaukee, State of Wisconsin,” in the sum of $5,000, pay- 
able three months after due proof of death, to his executors, adminis- 
trators, or assigns. The case was removed for trial into the Circuit 
Court of the United States for the Eastern District of Missouri, where 
a verdict and judgment were rendered against the company. A new 
trial and motion in arrest of judgment having both been denied, the 
present writ of error is prosecuted by the company. 

A preliminary question is presented as to the right of the defendant 
in error, as public administrator of St. Louis County, Missouri, to 
maintain any action whatever upon the policy sued on. His authority 
in the premises is claimed to exist under a Missouri statute of 1868, 
which was in force when this action was instituted. That statute makes 
it “the duty of the public administrator to take into his charge and 
custody the estate of all deceased persons in his county, in the follow- 
ing instances: 1. When astranger dies intestate in the county, with- 
out relatives, or dies leaving a will, and the executor named is absent, 
or fails to qualify. 2. When persons die intestate, without any known 
heirs. 3. When persons unknown die, or are found dead, in the 
county. 4. When money, property, papers, or other estate are left 
in a situation exposed to loss or damage, and no other person ad- 
ministers on the same. 5. When any estate of any person who dies 
intestate therein or elsewhere, is left in the county liable to be injured, 
wasted, or lost, when said intestate does not leave a known husband 
widow, or heir in this state. 6. When, from any good cause, said 
court shall order him to take possession of any estate to prevent its 
being injured, wasted, purlvined, or lost.”—1 Wagner’s Stat. , ed. 1872, 
p. 122. 

The same statute requires the public administrator, immediately 
upon taking charge of any estate, for the purpose of administering 
the same, (except that of which he shall take charge under the order 
of the proper court,) to file a notice of such fact in the clerk’s office 
of the court having probate jurisdiction.—Ibid., p 123. 

Ona 17th September, 1875, the defendant in error, as public admin- 
istrator, filed in the clerk’s office of the Probate Court of St. Louis 
County a notice, addressed to the judge of that court, informing credit- 
ors and all other persons interested in the estate of Wm. S. Berton, 
“ late of the county of St. Louis,” that he had on that day taken charge 
of such estate for the purpose of adminis'ering the same ; and 
immediately thereafter, on the same day, commenced this action in 
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the Circuit Court of that county, without making and presenting proofs 
of loss, or giving the company previous notice of his administration, 
or that he, assuch administrator, asserted any claim under the policy. 
These steps were taken, as was conceded on the trial below, “ for 
the sole purpose of administering upon and collecting the policy in 
suit.” It also appears that Berton, at the date of the policy, and at 
his death, which occurred on 31st March, 1874, was a resident of 
Milwaukee and a citizen of Wisconsin ; that he died in that city, and 
bad not at any time resided in the State of Missouri ; that he left no 
money, property, papers, or other estate in Missouri ; that the policy 
sued on was found among his papers after his death ; that on 5th 
June, 1874, administration upon his estate was granted by the County 
Court of Milwaukee County, Wisconsin, to Benj. K. Miller ; that the 
defendant in error was never ordered by the Probate Court of St. 
Louis County, or any other court, to take charge of Berton’s estate. 

The bare statement of these facts, which are admitted or are clearly 
proven, is enough to show an absolute want of authority in Lewis to 
take charge of or administer the estate of Berton. His collection, 
by suit, of the amount, if any, due from the company upon the policy 
sued on, or any administration by him, in his capacity as public ad- 
ministrator, of Berton’s estate, would be acts of palpable usurpation. 
The notice filed by him in the clerk’s office in the Probate Court, was 
ineffective for any purpose, although it contained the false recital that 
Berton was “ late of the county of St. Louis.” Such a notice was re- 
quired only when he took charge of an estate upon which he could 
legally administer. No judgment rendered in this action, upon the 
merits, could protect the company against a future suit by the proper 
representatives of Berton’s estate. This would not be the case if 
Lewis’s claim to administer that estate had any sound foundation 
upon which to rest. It was not the purpose of the statute to authorize 
a suit by a public administrator in Missouri against a foreign corpo- 
ration doing business there, upon a contract, not made or to be ex- 
ecuted in that state, with a citizen of another state who neither 
resided, nor died, nor left any estate in Missouri. Without discuss- 
ing the validity of any local statute framed for such purposes as are 
imputed by this action to the Missouri statu!e of 1868, it is sufficient 
to say that the present case is not within that statute, according to 
any reasonable interpretation of its provisions. 

It is claimed, however, that this view cannot be sustained without 
questioning the authority of the public administrator in a collateral 
proceeding. In support ofthat position, we are referred to Wetzell 
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vs. Waters, 18 Mo., 396; Riley’s Adm’r vs. McCord’s Adm’r, 24 Mo., 
267 ; Lancaster, Adm’r, vs. Washington Life Ins. Co., 62 Mo., 121, 
end Jobnson vs. Beazley, 65 Mo., 250. We have not access, at this 
time, to the volume of reports last cited, but upon examining the 
other cases we find nothing which, in any degree, militates against 
the views we have expressed. In the case in 18 Mo. a judgment by 
default had been taken, and the question was presented, upon appeal, 
whether it was incumbent upon the public administrator, in whose 
favor the judgment was rendered, to state in his pleadings, or to prove, 
as a condition precedent to recovery, the facts which authorized him 
to take upon himself the burden of administration. It was held that 
it was not, and that no one but an executor, or legally appointed ad- 
ministrator, could dispute his authority, except in cases in which the 
same thing might be done in relation to private administrations. In 
the case in 24 Mo. it was decided that illegality in the grant of the 
letters of administration could not be taken advantage of in a collateral 
proceeding, and that they must be regarded as valid until regularly 
revoked. 

In the case of 62 Mo. the issue was as to the fact of the death of a 
citizen of Missouri, whose life had been insured, and upon whose 
estate administration had been granted by the Probate Court of St. 
Louis County, which was the county of bis residence. The answer ad- 
mitted the appointment of the administrator, but denied the fact of 
death, and upon that ground questioned the legality of such ap- 
pointment. The court held that the admissions in the pleadings 
und the testimony of the defendant established the fact of letters 
of administration having been granted, and that such letters con- 
stituting prima facie evidence of the death of the person on whose 
estate they were issued, the burden of proof was upon the defend- 
aut.to show that the assured was not dead, and consequently 
tLat administration had been illegally granted. ‘lhese decisions, it 
is obvious, have no application to the subject under consideration. 
They announce no principles in conflict with those here declared. 
The company does not ask the revocation of Lewis’s letters of ad- 
ministration. Its answer does not dispute the validity of his ap- 
pointment as public administrator of St. Louis County. Recognizing 
his right to perform all the functions which, by the laws of Mis- 
souri, pertain to that office, the company, in view of the facts we 
have stated, simply denies that Lewis had any authority, under 
the statutes of that state, or by virtue of his appointment as such 
administrator, to take charge of the particular estate in question, 
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or assert any claim arising out of the alleged contract of insurance. 
If the mere assumption by Lewis of authority to that extent was 
sufficient prima facie to maintain this action—a proposition which 
it is unnecessary to discuss—the conceded and established facts 
show an entire absence of any such authority, and prove that the 
company was not bound to litigate with him in any court whatever its 
liability upon the policy sued on. The company only sought to re- 
strict him to the discharge of his legitimate duties, and prevent him 
from intermeddling in matters which did not concern him as public 
administrator. 

But it is further contended that the answer, which relied upon 
these objections to the action, was in the nature of a plea in abate- 
ment, and that such objections were, according to established rules of 
practice in the Federal courts, waived when the company answered to 
the merits without first having the court dispose of the issue as to 
Lewis’s right to maintain the action. This position is, however, 
wholly untenable. The defense, so far as it impeached the authority 
of Lewis, by virtue of his appointment as public administrator, to col- 
lect the amount, if any, due on the policy,was in bar, not in abate- 
ment, of the action. The defense, if true, did not question his capa- 
city as such administrator to perform any of the duties imposed upon 
him by law. It only insisted that he, as such lawfully appointed ad- 
ministrator, had no cause of action against the company upon the al- 
leged contract of insurance. 

What we have said is decisive of the case, and we are consequently 
relieved from the necessity of inquiring whether the policy sued on 
was ever delivered to, or accepted by, Berton so as to be binding upon 
the insurance company. That question can only arise in an action 
against the company by one who is entitled by law to represent his 
estate, 

The judgment is reversed, with directions to dismiss the action 
without prejudice to any suit upon the policy by the proper parties 
in the proper forum. 
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COURT OF APPEALS OF NEW YORK. 


LYDIA A. McGINLEY, Respondent, 
US. 


UNITED STATES LIFE INS. CO., Appellant.* 


Where it was claimed that the insured had answered falsely in the application that 
his habits .of life were temperate, a statement in the charge, that what the 
courts regard as controlling is whether he was in the habit of drinking to an 
extent which would impair his health or constitution, is not error, if it appear 
that such statement, taken in connection with the rest of the charge, did not 
convey the impression that the health must be impaired in order to avoid the 
policy. 

Where an exception is taken to a specific proposition, or to particular remarks in 
a charge, the proposition excepted to should be clearly indicated, so that the 
court, if it desires, may modify its language. The language objected to must be 
presented in nearly equivalent phraseology. 


Where a witness was asked how long he had been acquainted with insured, and an- 
swered, ‘‘ Ever since he was a baby,’”’ and was asked, Had you any knowledge of 
his habits subsequent to that period, as to their continuance and development, 
and final result? 


Held, that the question was too vague and ambiguous, and its exclusion was not 
error. 


Judgment affirmed. 


O. P. Burt, for Appellant. 
Srepnen H. Our, for Respondent. 


Mrtter, J. 
The principal question which was controverted upon the trial of 
this case, related to the answer made by the applicant, upon the 
taking out of the policy, to the question put to him whether his habits 
of life were temperate or otherwise ; to which the answer was given 
that he was temperate. It was claimed that this was false and fraud- 
ulent, and the testimony mainly related to the fact whether at the 


* Decided June 10, 1879. 
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time the policy was issued, the representation thus made was false 
and untrue. The judge, in his charge, presented this question to the, 
ecnsideration of the jury, and after discussing quite fully as to what 
would be considered as temperate or intemperate, within the legiti- 
mate scope of an inquiry of this character, he concluded by saying ; 
“T do not mean to say that a man who habitually, day by day, takes 
his drink or drinks more or less, is intemperate, unless it approaches 
to the rule which I have already stated. What the courts regard as 
controlling, is whether or not he drinks, or is in the habit of intem- 
perate drinking, to such an extent as would impair his constitution 
or his general health.” The remarks cited were not, we think, a sub- 
mission of the case to the jury upon this question alone, for the judge 
had previously stated that the issue was as to the deceased being 
temperate or intemperate, and in connection with what had preceded 
it, was a commentary upon the evidence, and the rules applicable to 
the same, and a fair, impartial and clear presentation of the whole 
case to the jury. No distinct exception was taken to the language em- 
ployed, or to any separate portion of it; but the counsel for the de- 
fendant did except to certain other parts cf the charge, to which the 
judge responded by remarks not material to be stated, and then he 
said : “ And as to whether the use of aleoholic drinks was calculated 
to impair his general health, I also except.” This exception does not, 
we think, cover the entire portion of the charge quoted, nor can it be 
claimed to be applicable to the last proposition, for it did not embrace 
the same, as the judge had not charged as stated in the exception. 

The portion of the charge cited was merely a conclusion of the re- 
marks which preceded it, and the judge did not charge or intimate 
that it was necessary for the defendant to show that intemperance im- 
paired the health of the deceased. It is manifest that the exception 
taken was not sufficiently specific to cover the proposition laid down, 
and asit referred very generally to such a use of alcobolic liquors, 
which was calculated to impair the general health, employing some 
words which were not in the charge, it was, we think, too indefinite 
and uncertain to be available. 

Where it is intended to except to a specific proposition, or to partic- 
ular remarks of a judge in his charge to the jury, the counsel making 
the exception should put bis finger on the proposition clearly and dis- 
tinctly, beyond any question, and employ language entirely plain, so 
that there can be no doubt as to the real character of the exception, 
or as to what was actually intended. This is essential to enable the 
judge to correct, modify cr change the language used, if he deems it 
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proper, and to prevent any misconception or misapprehen:ion as to 
what portion of the charge the exception was intended to apply. To 
obtain the advantage of an exception as to language used in the 
charge, it must be presented either in the same or in equivalent 
words, or so as to embrace the substance of the charge, and not in 
phraseology which is at least of a doubtful construction. This was 
not done, nor do we think that the exception was intended to cover, 
nor that it did actually meet the precise point now considered. 

As the exception was so loosely taken and imperfectly presented, 
that it is not easy to determine what it meant, or to say thatit applied 
to any distinct portion of the charge as made, it furnishes no sufficient 
ground for a reversal of the judgment, and cannot be upheld. 

A single point is made as to the ruling of the court in regard to the 
admission of testimony. One of the defendant’s witnesses was exam- 
ined in regard to the habits of the deceased, and testified that prior to 
April 19, 1866, he was frequently intoxicated ; that this had continued 
for many years, and the habit seemed to increase, and was more fre- 
quent as years progressed. He was asked “how long he had been 
acquainted with him,” and he answered, “ Ever since he was a baby.” 
The following question was then put to the witness: “ Had you any 
knowledge of his habits subsequent to that period, as to their contin- 
uance and development and final result?” The words “subsequent 
to that period,” would seem to refer to the time when the deceased 
was an infant, and covered in part the period in reference to which 
testimony had been given by the witness. No distinct offer was made 
to prove directly that the intemperate habits of the deceased contin- 
ued after the policy was issued ; and in the absence of such an offer, 
it is not a fair assumption that the testimony was designed to include 
any period of time after the policy had been issued. The question 
was certainly ambiguous, and too general ; and it is difficult to say 
from its language what was intended to be proved. We think there 
was no error in excluding it. 

As no error appears in any of the rulings upon the trial, the judg- 
ment should be affirmed. 

All concur. 


Annotations or the above Case by the Editor of the Insurance Law Journal. 
This decision, which was on appeal from the N. Y. C. P., 7 Ins. L. J., 
791, acquires additional interest from a consideration of the rulings below, 
and here affirmed, on the question of what constitutes intemperance. 





1879.] McGinley vs. United States Life Ins. Co. 541 


Chief Justice Daly said : ‘‘ The insurers have seen fit to put but a very 
general inquiry ; to inquire if the habits of life were temperate or otherwise ; 
which being given in this general way, would seem to call for as general an 
answer. ‘Temperate or otherwise’ is a very Joose inquiry, which may re- 
late to eating as well as drinking, and to the use of other stimulants than in- 
toxicating liquors. Otherwise than temperate I infer means intemperate ; 
for if anything else were intended, the inquiry would properly be such as 
to elicit particular information, such as: Do you use intoxicating liquors ? 
If you do, what are your habits in respect to their use? Or other particu- 
lar inquiries of like nature. 

‘¢ The judge distinguished, and in my opinion with great discrimination 
and fairness, what would be intemperate and temperate within the meaning of 
a general inquiry of this kind. He told the jury that it rather depended 
upon the individual ; for what would be temperate in the use of alcoholic 
drink in one man would be intemperate in another ; that the taking of a 
moderate amount of alcoholic liquor by a weak man might be an intemper- 
ate act, when it would not be by a man of vigor and strength ; that it isnot 
in the use of alcoholic drinks that intemperance exists, but taking them to 
such an extent as to impair the constitution and general health.” 

Judge Larramore said: ‘‘ The interest, as well as the merits of the case, 
center in the applicant’s response to question 14, that his habits of life were 
temperate. The principle involved in the decision of this question is one of 
extreme delicacy and importance. It is not claimed that the mere use of 
alcoholic stimulants constitutes intemperance. Nor have we been referred 
to any fixed rule or standard of such general application, that we can plain- 
ly discern the point where temperance ends and inebriety begins. Neces- 
sarily, then, each case of this character must be determined upon its own 
particular facts. One indulgence may produce drunkenness in ‘ A.,’ whilst 
repeated indulgences fail to affect ‘ B.’ 

“It would thus appear that the test between sobriety and inebriety is the 
effect produced in each individual by the use of alcoholic liquor. The court 
below recognized this principle, and left it to the jury to determine, upon 
all the evidence, whether or not McGinley, at or about the time of his ap- 
plication for insurance, was a person of temperate habits. There was noth- 
ing in the charge of the learned judge calculated to prejudice or mislead 
the jury. 

‘* The defendant’s counsel takes exception to that portion of it which pre- 
dicated the fact of McGinley’s intemperate habits upon his capacity to at- 
tend to business, and his indulgence to such an extent as would impair his 
constitution or general health. ‘These facts were but the indicia of the main 
fact, which was left entirely and exclusively to the jury.” 

This subject is also discussed in the case of John Hancock Mut. Life vs. 
Daly, in this same number. As a rule, a stipulation concerning the habits 
of the insured in respect to temperance, must be substantially true. Evi- 
dence that the health was not impaired by intemperate habits of the insured, 
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is no defense. A reason is found in the fact that intemperance strongly tends, 
according to the best medical and statistical evidence, to shorten life, and is 
therefore a proper subject of inquiry as a fact material to the risk. May on 
Ins., 518 ; Bunyon on L. Ins., p. 45; Southcombe vs. Merriman et al., 2 
Big., 305. In Holterhoff vs. Ins. Co., 3 Ins. L. J., 854, the court quotes ex- 
tensively from a recent medical work of high standing, to show the deleteri- 
ous effect on life from habits of intemperance, and adds: ‘‘ Insurance is no 
more matter of sentiment in which sensibilities are to be respected and saved, 
and human ills and infirmities concealed or overlooked in charity. It is a 
business transaction, involving only dollars and cents, and anything material 
to the risk may properly be inquired about and made a term of the contract.’’ 
In this case the policy provided that it should be void in case the insured 
should die ‘‘ by reason of intemperance from the use of intoxicating liquors,”’ 
and it was held that such use must be the controlling cause ; no degree of 
intemperance which did not actually cause death, would avail as a defense. 
If the sickness produced by intemperance result in death through the neg- 
lect or omission to take proper remedies, or through the conduct of insured 
while in delirium, intemperance is to be regarded as the efficient cause ; 
but if death result from the malpractice or mistake of the physician or at- 
tendants, or if the habit of intemperance invites and facilitates the attack of 
another disease which becomes the controlling cause, this is not a death 
from intemperance within the policy. The insured also stipulated that he 
would not ‘‘ practice any bad or vicious habit that tends to the shortening 
of life,” and the court thus defined this warranty in its application to intem- 
perance: ‘‘If, at the time the application was made or subsequently, the 
deceased had an appetite for intoxicating drinks, to such an extent that a 
single indulgence necessarily instigated him to a repetition of it, and led 
him into what have been called ‘sprees,’ and these sprees were frequent, 
and rendered him incapable of controlling his appetite whilst they contin- 
ued, then, although there were intervals during which he remained entirely 
sober, there was such a repetition of acts of drinking as amounts to a habit ; 
and if you find this was a bad or vicious habit, which tended to the shorten- 
ing of life, the defendant will be entitled to a verdict.” For determining 
whether the insured was a sober and temperate person, the following rule 
was laid down ; ‘‘ Whether or not he continued the use of intoxicating 
liquors sufficiently long, or repeated his libations sufficiently often to amount 
to a habit ; and if he did, then whether such habit, considered in reference 
to the extent or the degree of the indulgence, was such that he was not 
temperate and sober.” 

In the case of a similar policy issued by the same company, the Supreme 
Court of Iowa held (Miller vs. Ins. Co., 1 Ins. L. J., 25,) that the construe- 
tion must be strictly against the company ; that if intemperance was not the 
sole or paramount cause of death, but only contributory, the policy was not 
avoided. Intemperance must be shown to be the proximate and not simply 
the mediate cause. In this case it appeared that the insured had been in- 
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temperate for years, was given to paroxysms of gross intoxication, had had 
delirium tremens, and, according to the evidence of a physician, had died 
of intemperance, and a verdict against the company was set aside as against 
evidence. In Swick vs. Ins. Co., 2 Ins. L. J., 415, the answers were made 
a warranty, and the applicant stated that he had never been addicted to the 
excessive or intemperate use of alcoholic stimulants. It was held that this 
was not a statement that he had not been addicted to the use, but simply to 
the excessive use. He also stated that his habits were uniformly and strict- 
ly sober and temperate, and that he did not habitually use intoxicating 
drinks as a beverage. It was held that an occasional use, or any use which 
did not make the habits those of a man not uniformly and strictly sober and 
temperate, or which did not amount to a habitual use as a beverage, would 
not render the statement untrue. 

In the case of Fox vs. Ins. Co., District Court of Phila., 4 Big., 458, the 
insured stated that he had always been sober and temperate, and the court, 
in commenting on the meaning of these words, said: ‘‘ It don’t mean total 
abstinence. We are to give these words the common, ordinary interpreta- 
tion. As to the question of what constitutes sobriety, or to mean a temper- 
ate person, I suppose there are classes of people in the community who 
hold different opinions. There are men of extreme opinions on the subject 
of temperance, that would put down a man as intemperate who ever took 
anything—whose motto is: ‘Touch not, taste not, handle not,’ and who 
consider a man on the highway of ruin who ever touches anything stronger 
than water. But this is not the rule to be applied here. On the other 
hand, there is a class of people who would drink a great many times a day, 
and become very much under the influence of liquor, who perhaps because 
they never become what is termed ‘dead drunk,’ would say, if they were 
asked this question, ‘I take an occasional glass.’ Well, I need not say to 
you that an occasional debauch even would not make a man of intemperate 
habits. I take it that this question means habitual intemperance.” The 
court further held that if the statement was false, it was immaterial whether 
the insured died from intemperance or not. The risk is taken upon the 
statement at the time of application, and is not affected by a subsequent 
change of habits unless so stipulated. Richard vs. Ins. Co., 31 Mo., 518. 

In Taylor’s Medical Jurisprudence, pp. 741 et seq., this subject is very 
fully discussed. See also Hutton vs. Ass. Soc., 1 F. & F., 735; Wheelton 
vs. Hardisty, 8 E. & B., 232; Chattock vs. Shaw, 1 M. & Rob., 498 ; Ave- 
son vs. Kinnaird, 6 East., 188 ; Mowry vs. Ins. Co., 9 R. I. 
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COURT OF APPEALS OF MARYLAND. 


KNICKERBOCKER LIFE INS. CO., Appellant, 
vs. 


PAULINE DIETZ, Appellee.* 


A part note ten-payment life policy stipulated that the interest was to be paid an- 
nually on the notes under penalty of forfeiture ; also that it might be exchanged 
for a paid-up policy for as many tenths as there had been premiums paid, sub- 
ject to any notes, and subjecting the insured to no subsequent charge except 
the annual payment of interest on the notes ; also that it should become void 
in case of failure to pay the premium, or any note other than the premium note 
given for the premium. ‘The policy was exchanged for a paid-up policy, which 
stated that it was issued in consideration of the surrender of the original policy, 
and upon the payment of the interest annually on the notes ; also that if the 
interest was not paid annually when due, the policy should cease and become 
void without notice. ‘The insured failed to pay the interest when due, and the 
policy was canceled on the company’s books, and a tender made shortly after 
was refused. 

Held, that the stipulation regarding forfeiture is not of the nature of a penalty 
against which a court of equity can relieve. In life insurance, time is of the 
essence of the contract. ‘The prompt payment of interest when due is essential 
to the security of the business. Such contracts must be strictly complied 
with ; the failure to pay the interest when due avoided the policy. 


Decree reversed. 


Marsuatt & Fisuer, for Appellant. 
Tuomas R. CLenpenty, for Appellee. 


Grason, J. 

It appears from the record in this case, that, on the 5th day of 
May, in the year 1868, Lewis Dietz obtained from the appellant a 
policy of insurance on his life for the benefit of his wife, the appellee, 
for the sum of $2,000, the annual premium on which was $108.32. 
This policy was of the character known as the ten-year policy, requir- 
ing the payment of the annual premium for ten years, at the expira- 
tion of which time the payment of premiums was to cease. Under 
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this policy, half of the annual premium was to be paid in cash, and 
premium notes given for the other half. The premium notes were 
not to be paid until the policy itself became due and payable, 
when they were to be deducted from the amount secured by the 
policy. The interest on these notes was to be paid annually on the 
5th day in May in each year, during the continuance of the policy ; 
and if not so paid, the policy contained a provision that the policy 
should become void. It contained a further provision that if after 
two or more payments of premiums were made, the policy should 
cease, in consequence of the non-payment of premiums, then, upon a 
surrender of the same, the appellant would issue a new policy for the 
full value acquired under the old one, subject to any notes that 
- should have been received on account of premiums ; that is to say, 
that, if two payments for two years should have been made, it would 
issue a new policy, for two tenths of the sum originally insured ; if 
for three years, then for three tenths, and in the same proportion for 
any number of payments made, without subjecting the assured to any 
subsequent charge except the annual payment of the interest on all 
premium notes remaining unpaid at the time of issuing a new policy. 

The policy of 1868 was to become void if the insured should fail 
to pay the annual premium on the day appointed for its payment, or 
to pay at maturity any note (other than premium notes,) given 
for premium, interest or other obligation on said policy. The in- 
sured paid part of the annual premium in cash, and gave his notes 
for the balance up to the 5th of May, 1873, when he surrendered his 
policy, and obtained a new policy for five tenths of the amount origi- 
nally insured, to wit, for one thousand dollars. 

The second policy, thus issued, states that it was so issued in con- 
sideration of the surrender of a policy theretofore issued by the ap- 
pellant on the life of Louis Dietz, and of the representations made to 
the appellant in the application therefor, and upon the faith of which 
the present policy was issued, and upon the payment of the interest 
annually on all notes or credits given for premiums on the surren- 
dered policy, which notes or credits, amounting to $183.91, are now 
charged against this new policy, and are to be paid on the 5th day of 
May in each year, until said notes or credits are paid. The new 
policy further states that it is issued and is accepted by the assured, 
upon the express condition and agreement, amongst others, that if the 
interest upon the notes or credits shall not be paid on or before the 
days named in the policy for payment thereof as therein provided, the 
company shall not be liable to pay the sum assured, or any part there- 
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of, and said policy shall cease, and be null and void, without notice 
to any party or parties interested therein. 

This policy was issued on the 5th day of May, 1873, and the interest 
on the premium notes then remaining in the hands of the appellant 
was paid to that date ; but it was not paid or tendered on the 5th 
day of May, 1874, and the policy was canceled on the books of the 
appellant. At the time this policy was issued, Louis Dietz gave his 
note tothe appellant by which he promised to pay the interest on the 
sum of $183.91 on the 5th day of May in each year, and by which he 
also stipulated that the loan of the aforesaid sum of money should be 
a proper offset, or counter claim, against any amount which might be- 
come due or payable upon the policy, and that the appellant should 
deduct such sum from the amount to be paid thereon, and that the 
failure to pay said interest at the time specified in said note should 
cause the policy to cease and determine. It also appears that a short 
time after the 5th of May, 1874, the appellee tendered the amount of 
interest due on that day to the appellant’s agent in the city of Balti- 
more, and that he declined to receive the same. 

Louis Dietz was taken sick in December, 1874, and died in the 
month of April following, and due notice and proof was furnished to 
the appellant within proper time. The appellant declined to pay the 
amount of the policy, and the appellee brought an action at law on 
the policy, but suffered a non pros. and afterward filed her bill in 
equity in the Circuit Court of Baltimore city, in which it is charged 
that no interest was due on 5th May, 1874 ; that the clause of the 
policy, by which the non-payment of interest at the time specified 
was to cause the policy to cease and become null and void, was im- 
properly in said policy, and does not properly express the contract 
between the parties, and that it is inconsistent with the meaning and 
true interpretation thereof, and should be rejected, and the contract 
should be construed as it really was, and as it is set forth in the bill 
of complaint ; that said stipulation is in the nature of a penalty, 
which it is the province of a court of equity to properly construe and 
relieve from, and prays that a decree may be passed for the payment 
to the appellee of one thousand dollars, less the amount of the said 
notes and credits, and interest due thereon, and for general relief. To 
this bill the appellant filed its answer, under oath, by which the ma- 
terial averments of the bill are denied and a commission to take tes- 
timony was issued, under which the appellee was the only witness ex- 
amined. Her answer to the third, ninth and thirteenth interroga- 
tories, so far as they gave the statements made to her by her husband, 
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were excepted to as hearsay, but do not appear to have been passed 
upon by the Circuit Court, nor do we consider them as material to 
the determination of this case. The decree below was in favor of the 
appellee ; and from it this appeal was taken by the insurance company. 

The main question presented by the record and argued by the soli- 
citors of the respective parties is, has a court of equity jurisdiction of 
such acase as this? The answer to this question depends upon the 
further question, whether the time for the payment of interest, in con- 
tracts of insurance of life, is of the essence of such contracts or not? 
It has been urged in argument that the clause of forfeiture contained 
in the policy, as well as in the note given by Louis Dietz, given at the 
time the policy was issued, is in the nature of a penalty, against which 
a court of equity ought to relieve ; and that the appellant can be 
compensated for not receiving the interest at the time stipulated for 
its payment, by the allowance of interest thereon during the time of 
default, and several cases have been cited in support of this proposi- 
tion. We have carefully examined the authorities referred to, and 
find that very few of them touch this point ; the question in most of 
them being whether or not the insured was entitled to a paid-up policy, 
after a forfeiture of the original one, for an amount in proportion to 
the sum of the premiums paid. The case of St. Louis Mutual Life 
Insurance Co. vs. Grigsby, 10 Bush, 310, is, however, directly in point ; 
and it was held in that case that the forfeiture was in the nature of 
a penalty against which a court of equity would relieve, and the com- 
pany was held liable. This case was followed by one or two others in 
Kentucky and other States. While entertaining great respect for the 
learned court by which this decision was rendered, we cannot concur 
in the view of the law upon this subject. While there are some for- 
feitures against which a court of equity ought to, and will relieve, it 
will be found that they are of such a character that the time of pay- 
ment is not of the essence of the contract, and for a failure to comply 
at the day full compensation can be made. But in contracts of life 
insurance, time is of the very essence of the contract. The theory on 
which the amount of the premium is fixed, as is well said in the brief 
of the appellant’s attorney, is, that assuming that a man of a given 
age has a prospect of a living a certain number of years, as shown by 
experience and observation, the premium charged is such a sum as, 
invested annually at a certain rate of interest and compounded, will, 
at the expiration of that time, amount to enough to pay the policy and 
cover the expenses of the company. To accomplish this result, the 
premium must be punctually paid and invested, and the interest in- 
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vested at the assumed rate, otherwise, the ability of the company to 
pay the policy, instead of being a matter of reasonable certainty, be- 
comes a mere matter of chance ; the business of life insurance ceases 
to have any scientific or accurate basis, and a policy of insurance be- 
comes a mere wager on the life of its holder. The prompt payment 
of interest on premium notes is as necessary to the successful work- 
ing of an insurance company as well as to the security of the insured, 
as are the payment of the premium. notes themselves. If one policy- 
holder can fail to pay his interest, any number of them may do the 
same, and the ruin of the company would be the inevitable result. 
The time for payment of interest on premium notes, therefore, is of 
the essence of contracts of insurance. Such contracts must be strictly 
complied with, and courts of equity cannot exercise a dispensing 
power over them without defeating the ends and objects of one or 
both the contracting parties. 

All the authorities hold that the right to keep the policy alive by 
the payment of the stipulated premium is a privilege secured to the 
insured by his contract. And in Grigsby’s case, before referred to, 
the court say : “ This privilege he may exercise or abandon at his 
discretion. But if does abandon it, those beneficially interested can- 
not complain that the insurer refuses longer to be bound by a con- 
tract that has lost all the elements of mutuality.” Then why ought 
not the failure to pay the interest on premium notes, at the day 
named in the policy, produce the same result? In this case there 
was no charge upon the insured other than the payment of the inter- 
est upon the premium note on the day named in the policy, and it was 
the express stipulation, assented to by the insured by an acceptance 
of the policy, and reaffirmed in the premium note given, that the 
policy should become void if there was a failure to pay the interest 
on the premium note on the day named therein. Upon the failure to 
pay at the day named, the contract between the parties was at an end, 
and it was so treated by the appellant. In support of the views here- 
in expressed, we refer to Patch and wife vs. Phoenix Mutual Life Ins. 
Co., 44 Vernon, 188; Anderson vs. St. Louis Mut. Life Ins. Co., 
decided by Circuit Court of United States, for the Western Dis- 
trict of Tennessee, and reported in 5 Bigelow’s Life and Accident 
Ins. Reports, 531, 532 ; Russum vs. St. Louis Mutual Life Ins. Co., 5 
Bigelow, 245, 246 ; Nettleton vs. St. Louis Life Ins. Co., 6 Ins. Law 
Journal, 428. 

The decree appealed from will be reversed, and the bill of com- 
plaint dismissed. 





1879.] Crawford Co. Mut. Ins. Co. vs. Cochran. 


SUPREME COURT OF PENNSYLVANIA. 


Error to Common Pleas of Crawford County. 


CRAWFORD COUNTY MUT. INS. CO. 
vs. 


COCHRAN er Ux. 


Although a condition in the policy of a mutual company declares a policy void on 
failure to pay an assessment within a specified time, yet the contract is not 
wholly destroyed, and if payment is made before loss, the policy will revive ; 
its protection, however, is suspended during default. 


Where an assessment has been levied and not paid by the assured, the mere fact 
that the company levies another assessment on the insured is not a waiver of 
the right to demand payment of the first assessment, nor does it remove the 
consequences flowing from the neglect to pay said assessment. 


An agent whose powers are limited to the taking of insurance and collecting of a 
certain portion of the premium note at the time it is given, has no authority 
to receive payment for the company of subsequent assessments, even in money ; 
a fortiori he cannot bind the company by accepting labor in payment of an as- 
sessment. 


After a refusal by a competent officer of an insurance company to pay a loss on 
the ground that the policy had been forfeited, it is not necessary for the assured 
to make formal proofs of loss. 


Covenant on a policy of fire insurance, issued by a mutual insur- 
ance company. The policy, issued in November, 1871, contained the 
following conditions: 10. “ That the assured shall forthwith give 
formal notice in writing to the company, of the loss sustained.” 13. 
“That the policy shall be null and void if any assessment shall not be 
paid within thirty days after notice to the assured.” On the trial, 
the evidence showed that the insurance was made through one Bemis, 
an agent, whose expressed authority was “to take insurance, receive 
fees for the same, collect six per cent of the premium note at the time 
it is given, and receipt therefor ;” that the plaintiffs gave their pre- 


* Decision rendered Jan. 6, 1879. From the Reporter. 
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mium note for $18 ; that an assessment of ninety cents was levied in 
March, 1873, and due notice thereof given to the plaintiffs, with direc- 
tions to remit by post-office order or draft, or to pay at the office of 
the company. About April 1, 1874, the plaintiffs received a similar 
notice of another assessment, levied March 12th preceding. The in- 
sured property was burned April 12, 1874. The plaintiffs gave evi- 
dence that a few days after the fire Cochran went to the company’s 
office and reported the loss to the secretary, showed the notice of 
1874, and offered to pay “ whatever their claim was ;” that the secre- 
tary refused the offer, and said he did not want Cochran “to bother 
him any more about it,” that the policy had been forfeited, that the 
company would not pay it, “and there was no use of bothering about 
it.” The plaintiffs also gave evidence that the assessment of March, 
1873, was paid by a credit given by Cochran to Bemis, in whose em- 
ployment he then was. The defendant contradicted the plaintiffs’ 
testimony, and claimed that the notice of 1874 was sent by mistake. 
Church, P. J., refused the request of the defense to charge that there 
was no evidence of compliance with conditions 10 and 13, or of wai- 
ver of the same by the company, and that therefore the verdict must 
be for the defendant, but charged that the circumstances detailed 
by the plaintiffs constituted a waiver of the requirement of formal 
proofs of loss, and that if Cochran paid Bemis, even by work, Bemis 
being the well-known agent of the company, and the person from 
whom the plaintiffs received their policy, it was a good payment. 
Verdict and judgment for plaintiffs. The defendant took this writ, 
assigning as error the instructions above given. 


A. S. Davis, (with him J. W. Smrru,) for Plaintiff in Error. 

As to point involved in tenth condition, see Ins. Co. vs. Stauffer, 9 
Casey, 307 ; Ins. Co. vs. Helfenstein, 4 Wr., 289 ; Desilver vs. Ins. Co., 
2 id., 130 ; Beatty vs. Ins. Co., 16 P. F.S., 9. Estoppel is the true 
ground of waiver. Diehl vs. Ins. Co.,8 P. F.S., 444; Ins. Co. vs. 
Stockbower, 2 Casey, 199. The secretary had no authority to waive 
a condition. Metz vs. Ins. Co., 29 P. F. S., 475; Mitchell vs. Ins. 
Co., 1 ib., 402 ; Brewer vs. Ins. Co., 14 Gray, 203. The policy was 
forfeited by non-payment of the first assessment ; the payment to 
Bemis did not bind the company ; the levy of the second assessment 
did not waive condition 13. Hackney vs. Ins. Co., 4 Barr, 185 ; Mit- 
chell vs. Ins. Co., 1 P. F. S., 411 ; Ins. Co. vs. Perrine, 7 W. & S., 
351 ; Ins. Co. vs. Buckley, 2 Norris, 293 ; Ins. Co. vs. Rosenberger, 3 
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ib., 373 ; Hummel & Co.’s Appeal, 28 P. F. S., 320 ; Diehl vs. Ins. 
Cv., 8 ib., 444. 


H. J. Humes, (with him D. C. McCoy & Soy,) conéra. 

Waiver is a question for the jury ; the waiver need not be express, 
and can be by the acts of officers and agents. Couisin vs. Ins. Co., 
10 Wr., 323 ; Ins. Co. vs. Taylor, 25 P. F. S. 342 ; Ins. Co. vs. Stauf- 
fer, 9 Casey, 397 ; Ins. Co. vs. Sennett, 5 Wr., 161. As to necessity 
for formal proofs of loss, after denial of liability, see Ins. Co. vs. Tyler, 
16 Wend., 401 ; Heath vs. Ins. Co., 1 Cush., 257 ; Clark vs. Ins. Co., 
6 ib., 342 ; Underhill vs. Ins. Co., ib., 440 ; Taylor vs. Ins. Co., 9 
How., 390. The payment to Bemis was payment to the company. 
Ins. Co. vs. Bedford, 2 W. N. C., 529 ; Ins. Co. vs. Ins. Co., 5 ib., 173 ; 
8S. C., 5 Reporter, 535. 


Menrcvr, J. 

The evidence .of a waiver of specific proof of loss was sufficient to 
submit to the jury. The evidence is conflicting as to whether the 
offer was to pay both the previous assessments, or the earlier one 
only. The secretary refused to accept the sum offered. The inter- 
view was at the office of the company, and with its principal officer. 
If the plaintiffs’ evidence is believed, there was a distinct declaration 
that the company would not pay the loss by reason of the forfeiture 
of the policy. It was fairly within the province of the jury to say 
whether the declaration “ there was no use bothering about it ” did not 
reasonably import that it was useless to make any proofs of loss. 
The company already had notice of the fire ; the only remaining act 
was to make the formal proofs. If the objection to pay was then put 
solely on the ground of forfeiture, and the defendant in error induced 
to make no formal proofs of loss, the company could not afterward 
successfully plead the absence of such proof. Ins. Co. vs. Stauffer, 9 
Casey, 397 ; Ins. Co. vs. Sennett, 5 Wr., 161 ; Couisin vs. Ins. Co., 10 
ib., 323 ; Buckley vs. Garrett, 11 ib., 204 ; Ins. Co. vs. Taylor, 23 P. 
F. S., 343 ; Ins. Co. vs. Todd, 2 Norris, 272. 

As to the thirteenth condition. It is well settled that although a 
condition be attached to a policy declaring it void on a failure to pay 
an assessment on a premium note within a specified time, yet the 
policy does not thereby become ipso facto void. The company may 
waive the right of avoidance, and then the contract relation is not 
wholly dissolved ; but the protection of the policy is suspended until 
the default of non-payment is removed. No recovery can therefore 
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be had for a loss sustained during the continuance of such default. 
Hummel & Co.’s Appeal, 28 P. F. S., 320 ; Ins. Co. vs. Buckley, 2 Nor- 
ris, 293 ; Ins. Co. vs. Rosenberger, 3 ib., 373. By levying the assess- 
ment of Ist April, 1874, the company did not waive the right to de- 
mand payment of the assessment made the year before, nor did it 
thereby remove the disabling consequences flowing from the neglect 
to pay that assessment. The assessment of 1873 was demanded soon 
after it was made. An acceptance of its payment at any time before 
the fire would have restored the former efficacy of the policy. If the 
holder thereof was in default when the loss was sustained, the 
company was not bound afterward to accept payment of the 
assessment. 

The remaining question is, was the assessment paid before the fire 
occurred? The learned judge charged the jury that if it was agreed 
between Bemis and Cochran that the former should retain out of the 
wages of the latter the amount of the assessment, it was a good pay- 
ment, if Bemis was agent for the company, he having procured the 
policy for Cochran. In this there was error. Bemis was an agent 
with limited powers, having no authority to collect assessments, even 
in money. It does not appear that he ever assumed or exercised any 
such power. The fact that the policy was procured by him created 
no legal presumption that he was authorized to receive assessments 
subsequently made. The notice of the assessment directed that the 
money be remitted by draft or post-office order, or paid at the office 
of the company. This gave no color of excuse to pay an unauthorized 
agent. Cochran did no work for the company. It is not pretended 
that Bemis had any specific authority from the company to receive 
the payment in that manner. He did not account for it to the com- 
pany, or pay it over. There was no ratification of his agreement. 
The company never received it, and there was no offer of payment 
until after the fire. If Bemis had been authorized to receive pay- 
ments in money, an attempted payment in money to him would have 
been no payment to the company. One partner cannot discharge a 
debt due to his firm in consideration of work rendered for his indivi- 
dual benefit. A great mischief and more confusion would result from 
holding that a debtor to an insurance company may pay an assess- 
ment levied to pay losses by an individual trade, exchange, or barter 
with an agent. It cannot be done. 

Judgment reversed. 
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SUPREME COURT OF MICHIGAN. 


Appeal from Marion County Superior Court. 


JOHN HANCOCK MUUAL LIFE INS. CO. 
vs. 


MARY A. DALY. 


The application, which was made a warranty, contained the following among other 
questions : ‘‘Are you aware that any untrue and fraudulent answers, * * 
or any suppression of facts with regard to your health, will vitiate the policy ?” 
Answer, ‘‘ Yes.’’ Also, ‘‘ What are your hubits in respect to the use of intoxi- 
cating liquors to excess?” Answer, ‘‘Temperate.’? The jury found generally 
for plaintiff ; they also found specially that the habits of insured were temperate 
at the time of the application, but before he was in the habit of getting on 
sprees from the excessive use of liquors, and used them occasionally to excess. 
To the question, Was not the insured at and before the date of application in 
the habit of using intoxicating liquors intemperately? the jury answered, ‘* He 
was, but at the time of application temperate.” 

Held, that instructions by the court that the only question was whether the an- 
swer of insured, ‘‘ Temperate,” was true or false ; that the words have no tech- 
nical meaning, but must be considered as used in the common and ordinary 
sense ; that the burden of proof was on defendant, and that the evidence was to 
be considered with sole reference to the date of application, were correct. 


Held, that the special findings were not inconsistent with the general verdict. 


Held, that where there is evidence tending to sustain the general finding, though 
not entirely satisfactory, it will not be set aside. 


The question whether a witness had not at many times talked to insured about his 
habits, and threatened to discharge him, and the insured had confessed that he 
drank too much, was properly rejected as too indefinite. 


Evidence of a physician as to the condition of insured, and his admissions two 
years previous, was also properly rejected ; the time was too remote. 


Judgment affirmed. 


Cuapman & Hammonn, for Appellant. 

The answer elicited for the jury by the question regarding use of in- 
toxicating liquors was too restricted. Use, as confined to a specific time, 
day, occasion, is simply use ; it is not at one with habit. To say the 
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most of such use, it is in but a slight and insignificant degree the 
cause of which habit is the effect. Habit is ingrained by repeated 
use—use at successive times, on successive days, on successive occa- 
sions. Bouvier’s Law Dic., “ Habit ;” 2 Martin’s Law Reports, N.S., 
622 ; Todd vs. Rowley, 8 Allen, 51 ; Chamberlain vs. Enfield, 43 N. 
H., 356 ; Maggi vs. Cutts, “The Reporter ” for April 17, 1878. 

By the terms of the contract of insurance, the truth of Eugene 
Daly’s answer to the question, ‘‘ What are your habits in respect to 
the use of intoxicating liquors?” was warranted. That what it thus 
warranted has the effect, irrespective of the materiality to the risk, to 
condition the liability of the insurer upon its truth, we cite the fol- 
lowing adjudged cases: Mut. Ben. Life Ins. Co. vs. Miller, adm’r, 39 
Ind., 435 ; Mut. Ben. Life Ins. Co. vs. Canon, 48 Ind., 264; Higbee 
vs. Guardian Ins. Co., 66 Barb., N. Y., 462 ; Fitch vs. Amer. etc. Life 
Ins. Co., 59 N. Y., 557 ; Holloman vs. Life Ins. Co., 1 Woods, 674 ; Ja- 
cobs vs. National Life Ins. Co., 1 McArthur, 484 ; Day vs. Mut. Life 
Ins. Co., ib., 41 ; Washington Life Ins. Co. vs. Hanley, 10 Kansas, 
525 ; Swift vs. Mass. Mut. Life Ins. Co., 2 Thompson & C., N. Y., 
302 ; Price vs. Phoenix Mut. Life Ins. Co., 17 Minn., 497 ; Horn vs. 
Amicable, etc. Ins. Co., 64 Barb., N. Y., 81; Mut. Ben. Ins. Co. vs. 
Holterhoff, 2 Cin., (O.,) 379 ; Smith vs. Aatna Life Ins. Co., 49 N. Y., 
211 ; Wilkinson vs. Com. Ins. Co., 30 Iowa, 119 ; Mut. Life Ins. Co. 
vs. Wise, 34 Md., 582 ; Smith vs. Adtna Life Ins. Co., 5 Lans., (N. Y.,) 
545; Kelsey vs. Universal, etc. Ins. Co., 35 Conn., 225 ; Rawls vs. 
Amer. etc. Ins. Co., 27 N. Y., 282; Potter vs. Merchants Ins. Co., 40 
N. H., 375 ; Tebbets vs. Hamilton etc. Ins. Co., 1 Allen, (Mass.,) 305. 

The Practice Act provides : “Sec. 337. When the special finding 
of the facts is inconsistent with the general verdict, the former shall 
control the latter, and the court shall give judgment accordingly.” 2 
G. & H., p. 206 ; Wright vs. Hughes, 13 Ind., 109 ; The Bellefontaine 
Railway Co. vs. Hunter, adm’r, 33 Ind., 335, Snyder vs. Robinson, 
35 Ind., 311 ; Adams vs. Cosby, 48 Ind., 153 ; Wisler vs. Holderman, 
40 Ind., 106. . 

“In general, there is a presumption in favor of the continuance of 
what is once proved to have existed.” Phillips on Ev., vol. 1, p. 640 ; 
_ Best on Ev., vol. 2, sec. 405 ; 1 Greenl. on Ev., sec. 41, 42 ; Burrill on 
Cir. Ev., p. 21 ; Best on Pres., sec. 131, et seg.; 3 Phillips Ev. (Cow. & 
H.’s notes,) note 285 ; 1 Stark. on Ev., 35, 75 ; Stark. on Ev. (9 Amer. 
ed., Sharswood, p. 761 ; Wharton on Ev., vol. 2, sec. 1287 ; Pilie vs. 
Laland, 7 Mart. La. N. S., 649 ; Chamberlain vs. Enfield, 43 N. H., 
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356 ; Todd vs. Rowley, 8 Allen, 51 ; Maggi vs. Cutts, The Reporter, 
vol. 5, No. 16, p. 462. 

In Stephens’ Digest of the Law of Evidence, Article 11, it is laid 
down, as being a general rule, that, “ When the intention, knowledge, 
good faith, malice, or any other state of mind of any person, or when 
any bodily feeling, or state of the body of any person is a fact in is- 
sue, all things done, or said by any such person, which show or ex- 
press the existence of any such state of mind or body, in reference to 
the particular matter in question, are relevant, though they may not 
have been done or said on the occasion when the fact in issue hap- 
pened.” Kelsey vs. Universal Life Insurance Co., 35 Conn., 225 ; 
Aveson vs. Lord Kinnaird, 6 East, 188 ; Rawls vs. American Life Ins. 
Co., 36 Barb., 357 ; 27 N. Y., 282 ; Mulliner vs. Guardian etc. Life 
Ins. Co., 1 Thomp. & C., N. Y., 448 ; Washington Life Ins. Co. vs. 
Haney, 10 Kan., 525. 

In Starkie on Evidence, (Sharswood’s ed.,) p. 87, it is laid down 
that, “declarations by a patient to a medical attendant, as to his 
state of body and suffering at the time, are evidence of the fact.” 
See also, 1 Greenleaf on Eyv., sec. 103 ; King vs. Wilkins, 11 Ind., 
347 ; Keith vs. Karr, 17 Ind., 284 ; Eckert vs. Triplett, 48 Ind., 174. 


Fince & Finca for Appellee. 

Policies may be avoided in a majority of cases if this may be 
avoided on the grounds claimed by appellant. Daly had given notice 
that he used liquors when he answered temperate. If this was not 
satisfactory, appellant might have had it made more specific, or larger 
in range. 

The appellant cites numerous cases, with all of which we are fami- 
liar. It is unnecessary to review them, or cite others in contradiction 
at any vital point. Nor do we deem it of moment to follow the ap- 
pellant through his argument upon the ruling of the court below in 
refusing to permit the witnesses, Eden and Cunningham, to give con- 
versations with the assured, had two or three years before the policy 
was taken. All the cases cited by the appellant are in accord that 
such conversations, if in any event admissible, may only be admitted 
when not remote from the date. If the diligent counsel for the ap- 
pellant had noticed the case of Swift vs. Massachusetts Mutual Life 
Ins. Co., Court of Appeals, of New York, and the great number of 
cases therein cited, as found in 5 Ins. Law Journal, 53 ; and the 
stronger case of Edington vs. Mutual Life Ins. Co., from the same 
court, 6 Ins. Law Journal, 112, the point pressed would probably have 
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been lightly passed over. These cases have, perhaps, a dozen later 
in full accord. A still stronger case with a multitude of authorities 
would have been found in 6 Ins. Law Journal, 792, by the Supreme 
Court of Marion County, General Term. The learned judge pro- 
nouncing his opinion left nothing whatever for the appellant here. 

If these decisions were not sufficient upon general principles 
against admitting Cunningham, who was Daly’s physician, the statute 
of this State would settle the matter. 2 Ind. Stat., 134. Edington 
vs. Mutual Life, supra, is to the same point. The communication 
was privileged. 

But as was said, the habits of Eugene Daly, at any time before the 
date in his application, are not in issue. The appellant waived the 
right to have a question to time answered by him. His habits at a 
remote time, one, two, or three years before trial date, might have 
been deplorably bad, and good at the date of the application. 


Nisxack, J. 

This was an action by Mary A. Daly against the John Hancock 
Mutual Life Insurance Company, upon a life policy issued to her late 
husband, Eugene Daly, for her benefit. 

The complaint alleged, amongst other necessary, averments that 
Eugene Daly had died on the 9th day of February, 1877, of which 
the company had. notice. 

The application of the said Eugene Daly for the policy in suit was 
made on the 2d day of May, 1876, and contained with other things 
the following stipulation: * * * * “and as the basis of such insur- 
ance makes the following statements, including those made the medi- 
cal examiner, which it is hereby mutually agreed shall form a part of 
the contract for this insurance.” * * * Also this question and an- 
swer thereto : 

11. Are you aware that any untrue and fraudulent answers to the 
above questions, or any suppression of facts with regard to your health, 
will vitiate the policy ? Answer, Yes. 

Such application also contained the twofold question: ‘What are 
your habits in respect to the use of intoxicating liquors to excess ? 
To which was answered, Temperate. 

The policy issued as above upon this application contained the 
clause: ** * * “in consideration of the representations made to 
them (the company,) in the application for this policy, on the faith of 
which this policy is written,” and the condition: * * * “if any of 
the statements, answers or declarations made in the application 
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for this policy shall. be found in any respect untrue, then this policy 
shall be null and void—which application is hereby referred to and 
made a part of this policy.” 

The defendant answered, setting up, in connection with other mat- 
ters in defense, that at the time the application for the policy sued on 
was made, to wit, the 2d day of May, 1876, the said Eugene Daly 
was a man of intemperate habits in respect to the use of intoxicating 
liquors. Wherefore it was alleged that said policy was null and 
void. 

The issue being joined, the cause was submitted at Special Term to 
a jury for trial, and the jury returned a general verdict, together with 
answers to special interrogatories submitted to them, as follows : 

“ We, the jury, find for the plaintiff, and assess her damages at two 
thousand and seventy dollars. Robert B. Barbee, foreman.” 

The jury at the time returned the following answers to interrogato- 
ries propounded by plaintiff : 

“Were not the habits of Eugene Daly with respect to the use of 
intoxicating liquors at the time the policy was applied for temperate ? 
Answer, Yes. Robert B. Barbee, foreman.” 

And the jury at this time also returned the following answers to in- 
terrogatories propounded by defendant : 

“1. Was Eugene Daly, (the insured in the policy in suit,) in the 
habit at and before the 2nd day of May, 1876, of getting on sprees from 
the excessive use of intoxicating liquors? Answer, Yes, before ; but 
at the time of application, temperate. 

“2. What were the habits of Eugene Daly at and before the 2nd 
day of May, 1876, in respect to the use of intoxicating liquors ? An- 
swer, In habit of using liquor ; but at the time of application 
temperate. 

“3. Was not Eugene Daly at and before the 2nd day of May, 1876, 
in the habit of using intoxicating liquors intemperately? Answer, 
He was ; but at time of application temperate. 

“4, Had not Eugene Daly, before the 2nd day of May, 1876, used 
intoxicating liquors to excess? Answer, Occasionally he did. 

“5. Had not Eugene Daly before the 2nd day of May, 1876, used 
intoxicating liquors intemperately? Answer, At times he did. Ro- 
bert B. Barbee, foreman.” 

Thereupon defendant moved for judgment in its favor upon the 
answers to the special interrogatories, by the jury, above set out, 
notwithstanding the general verdict, but the motion was overruled. 
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The defendant then moved for a new trial, but that motion was al- 
so overruled and judgment was rendered in favor of the plaintiff upon 
the general verdict. 

The defendant appealed to the General Term of the court below, 
wherein the judgment at Special Term was affirmed. 

Objections are urged here : 

1. Tothe instructions given to the jury upon the trial. 

2. To the refusal of the court to render judgment in favor of the 
appellant upon the answers of the jury to the special interrogatories 
submitted to them. 

3. To the sufficiency of the evidence to sustain the verdict of the 
jury. 

On the trial the only question really in controversy was as te what 
were the habits of Eugene Daly in respect to the use of intoxicating 
liquors on the 2nd day of May, 1876, the date of his application for 
policy in suit, and there was evidence tending to show that during 
several years previous to that time he had at least occasionally used 
intoxicating liquors to excess. 

At the proper time the court upon its own motion instructed the 
jury that, “The sole question of fact which is submitted for your de- 
termination is, was the answer “ Temperate,” made by Eugene Daly 
on the 2nd day of May, 1876, to the question in the application for 
insurance, “ What are your habits in respect to the use of intoxicating 
liquors?” a true or false answer. 

If the answer was true you should find for the plaintiff ; if untrue, 
you should find for the defendant. 

The language of the question, and also the answer made, is to be 
considered as used in the common and ordinary sense. 

The words referred to have, as here used, no technical or extraor- 
dinary meaning. 

You will therefore consider the testimony before you with this sole 
inquiry in view. 

The burden of proof is on the defendant to prove by a preponder- 
ance of the evidence that the answer to the question was untrue. 

The evidence before you respecting the use by Daly of intoxicating 
liquors prior to the date of the application is to be considered solely 
for the purpose of enabling you to determine whether at that date 
Daly was of temperate habits, in respect to such use, and it is for you 
to say what bearing such evidence may have in relation to that in- 
quiry. 
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Some criticisms are made upon the phraseology of the last clause 
of these instructions, but in our judgment no valid objection has 
been shown to that clause, or to any portion of the instructions. 

These instructions appear to us to have fairly presented the law as 
applicable to the evidence as it went to the jury. We see nothing in 
them of which the appellant has reason to complain. 

Nor do we see anything in the answers of the jury to the special in- 
terrogatories which impresses us as inconsistent with the general ver- 
dict. In all their answers to these interrogatories the jury tena- 
ciously adhere to their conclusion that at the time of his application 
for the policy upon his life, Eugene Daly was a man of temperate ha- 
bits with reference to the use of intoxicating liquors, and that conclu- 
sion was in harmony with and supported the general verdict. 

The second clause of the twofold question embraced in the appli- 
cation and addressed to the said Eugene Daly, as above set out in 
this opinion, had reference to his previous habits, but on answer to 
that branch of the question seems to have been designedly, and was 
in effect waived by the plaintiff. 

Whatever, therefore, the jury may have found in relation to such 
previous habits of the said Daly, was irrelevant and immaterial to the 
real issue in the cause, and could not be used to antagonize the gen- 
eral verdict. 

The evidence took a very wide range, as the time covered by it 
was in many respects conflicting. We cannot say that the case is an 
entirely satisfactory one upon the evidence. But there was evidence 
fairly tending to sustain the conclusion reached by the jury. Under 
such circumstances, we cannot enter into an estimation of the appar- 
ent weight of the evidence for the purpose of reviewing the action of 
the jury. Mutual Ben. Life Ins. Co. vs. Cannon, 48 Ind., 264. 

Upon the trial the defendant propounded to one of the witnesses 
the following question : 

“ T will ask you if you did not a great many times talk to him 
(Daly,) about his habits of drinking, and tell him he must quit, or you 
would discharge him, and if he did not confess to you that he had 
drank too much and would quit?” 

The court refused to permit the witness to answer this question, 
and we see no error in such refusal. Waiving all other objections to 
the question, it was too indefinite and uncertain as to the time of the 
supposed conversations inquired about. 

Another witness, a physician, testified upon the trial, in substance, 
that probably a year, and possibly two years before the policy sued 
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on was issued, Eugene Daly consulted him as to his, Daly’s physical 
condition, seemingly suffering at the time from a nervous prostration 
brought on by too free use of alcoholic stimulants. 

The appellant then asked the witness to “State what, if anything, 
he, Daly, said in this conversation he had with you, as to seeing 
things.” 

The court also refused to permit the witness to answer that ques- 
tion, and we cannot say that the court erred in so refusing. 

The time at which the conversation occurred was too remote from 
the time of Daly’s application for the policy of insurance, to render 
such conversation either imperatively or necessarily admissible in evi- 
dence under the issue submitted to the jury. 

We have not considered whether the question might or might not 
have been a proper issue under other and different circumstances, 
as such an inquiry was not necessary to a proper decision of this 
case. 

In our opinion no sufficient reason has been assigned for a reversal 
of the judgment. 

The judgment is affirmed. 





